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(i) 
QUESTIONS PRESENTED 


1. Whether or not the Commission's allocation of two additional 
UHF Channels to Bakersfield before acting on pending petitions present- 


ing other allocation questions involving Bakersfield is arbitrary, 


capricious and contrary to law. 


2. Whether the Commission's failure to render decisions thus 
far on pending petitions involving allocation questions in the San 
Joaquin Valley violated rights of petitioner. 


3. Whether or not the Commission's allocation of two additional 
UHF Channels improperly prejudiced any favorable action on petitions 
to delete Channel 10 from the area or other petitions and requests to 
add VHF Channels to Bakersfield. 


4. Whether or not the Commission's allocation of two additional 
UHF Channels to Bakersfield violates Section 307(b) of the Communi- 
cations Act of 1934, as amended, and principles based thereon as set 
forth in the June 26, 1956, Report and Order in Docket No. 11532. 


! 








JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
RELEVANT STATUTES 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, The Commission's Random Addition Of UHF Channels At 
Bakersfield, Intensifying Acknowledged Intermixture Problems 
Without Regard To The Long Pendency Of Petitions Seeking A 
Basic Policy Decision As To Whether Bakersfield Is To Be All- 
VHF Or All-UHF Constitutes An Arbitrary And Capricious 
Withholding Of Due Process Of Law =» » 


The Commission's Failure To Render Its Decision On The Pend- 
ing Petitions Presenting Fundamental Allocation Questions In 
The San Joaquin Valley Is In Violation Of Rights Of Appellant, 
Particularly In Violation Of The Rights Guaranteed By Sections 
4 And 6 Of The Administrative Procedure Act * 8 * 


The Commission's Random Allocation Of Additional UHF 
Channels To Bakersfield, Particularly Channel 39, Is Prejudicial ~ 
To Any Decision On The Merits On Appellant's Pending Petition 
To Delete Channel 10 From The Bakersfield Area ae 


The Allocation Of The Channels In Question Is Violative Of 
Section 307(b) Of The Communications Act Of 1934, As 
Amended, In That It Does Not Provide A Fair, Efficient And 
Equitable Distribution Of Radio Service To The Communities 
Of The San Joaquin Valley a ee ee ee ee 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 541 


BAKERSFIELD BROADCASTING COMPANY, 


Petitioner 


Vv. 


UNITED STATES OF AMERICA and 
FEDERAL COMMUNICATIONS COMMISSION, : 
Respondents, 
WRATHER-ALVAREZ BROADCASTING, INC. 3 


Intervenor. 


PETITION FOR REVIEW OF ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR PETITIONER 
BAKERSFIELD BROADCASTING COMPANY 


JURISDICTIONAL STATEMENT 


This is a Petition for Review, filed pursuant to Section 402(a) 
of the Communications Act of 1934, as amended (47 U.S. C.A., Section 
402 (a)), for review of the Report and Order of the Federal Communi- 
cations Commission, released January 6, 1958, whereby the Commis- 
sion finalized a Notice of Proposed Rule Making, released June 16, 1956, 


H 
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to add UHF Channels 17 and 39 to Bakersfield, California, anda 
Memorandum Opinion and Order, released April 28, 1958, denying a 
Petition for Reconsideration of Bakersfield Broadcasting Company in 
this matter. 


This Court has jurisdiction to review this proceeding under 
Section 402(a) of the Communications Act of 1934 (47 U.S.C. A., Sec- 
tion 402(a)) and Sections 2, 3 and 4 of the Judicial Review Act of 1950 
(Act of December 29, 1950, C. 1189, Section 2, 64 Stat.1129, 5 
U.S.C. A., Sections 1032, 1033 and 1034). 


STATEMENT OF THE CASE 


Although the particular decisions appealed from (R. 121-124, 
136-139) specifically treat the question of adding UHF Channels to the 
assignments at Bakersfield, California, the issues in the case also 
deal vitally with the Commission's actions and inactions on various 
deintermixture petitions involving other channels and encompassed in 
other dockets; hence, in order to have a complete picture of the situa- 
tion, related proceedings and pleadings must be brought into the develop- 
ment of the background in this case. 


The Commission, on April 14, 1952, issued its Sixth Report and 
Order finalizing its nation-wide allocation of television channels pur- 
suant to the principles and criteria set forth therein, and in that connec- 
tion, allocated VHF Channel 10 and UHF Channel 29 to Bakersfield, 
California.’ It similarly intermixed VHF and UHF assignments at 
Fresno, California, about 100 miles away, and the other major city of 
California's San Joaquin Valley, by allocating VHF Channel 12 and UHF 
Channels 18, 24, 47 and 53 to that community (ibid). No other VHF 


Channels were assigned in the Valley. Petitioner herein obtained f 
authorization on UHF Channel 29 in Bakersfield and it has occupied and ” 

pS 
1 1 Pike & Fischer, Radio Regulation 91:601 (hereinafter referred to as % 


RR"). 
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operated Station KBAK-TV on that channel since August, 1953. KERO- 
TV Channel 10, the only other Bakersfield television station, has been 
in operation about the same length of time and is presently licensed to 
the Intervenor, Wrather-Alvarez Broadcasting, Inc., successor by’ 


purchase to the original permittee. 


By 1954, UHF television in intermixed areas was encountering 
severe difficulties in public and advertiser acceptance, and this fact 
became recognized in a number of ways. The concern of the Congress 
was evidenced by the "Potter Subcommittee" investigation of UBF prob- 
lems, as well as by the Commission's launching, on March 31, 1955, 
of a limited number of 'Deintermixture Proceedings" affecting parti- 


cular communities. 


On May 13, 1955, Appellant, seeking relief from its own con- 
tinuing losses and handicapped position in the intermixed Bakersfield 
situation, petitioned for deintermixture of the San Joaquin Valley by 
shifting Channel 12 from Fresno to Bakersfield, which would have 
made the former all UHF and the latter all VHF. This petition, along 
with all other pending deintermixture proposals, was denied without 
consideration of its merits rag the Commission issued its Report and 
Order of November 10, 1955,* which purported to reject piecemeal 
deintermixture remedies and initiated a general rule making proceed- 
ing with the declared goal of seeane a nation-wide solution to the UHF 
difficulties (Docket No. 11532).° Notwithstanding this quest for a policy 
solution, the Commission created and complicated its own problem in 
the San Joaquin Valley by thereafter granting a permit for Channel 12 
at Fresno. | 


Status of UHF Television Stations, Committee on Interstate habeas 
Commerce, 83rd Congress, 2d Session, 1954. 


8 
31, 1955. 


° 13 R.R. 1511 (1955). | 





Notice of Proposed Rule Making, F.C. C.55-406, No. 17475, “March 


5 
Notice of Proposed Rule ‘Making, F C. C: ga 1124, Nov. ‘2b, | ‘1966. 
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The Commission, after receiving extensive comments in the 
general rule making proceedings (Docket No. 11532) (including a further 
plea for deintermixture by Petitioner herein), on June 26, 1956, ter- 
minated those proceedings by a Report and Order which projected a 
still longer range plan for consideration of major allocation changes, 
and simultaneously launched a number of individual proceedings in 
various markets, proposing deintermixture either by adding or delet- 
ing VHF channels. The declared purpose was to provide interim relief 
by “improving the opportunities for effective competition" (ibid. ). No 
such interim relief was proposed for Bakersfield. Yet one of the areas 
selected was adjacent Fresno (100 miles distant, in identical topography), 
where the Commission proposed to delete Channel 12 and reassign it 
out of the valley to Santa Barbara, on the California Coast (Docket No. 
11759). Petitioner participated in the Fresno proceedings and urged 
that the channel be allocated to Bakersfield. 


On March 1, 1957, the Commission finalized its Fresno deinter- 
mixture plan, as proposed, notwithstanding the existence of a problem 
of interference with Mexico, resulting from the proximity of Santa 
Barbara on an over water path, to Mexico. Significantly, this decision 
of more than a year and a half ago has never been implemented, and 
there has been no indication from the Commission that Channel 12 can, 
or will be, ever assigned for use at Santa Barbara. American Broad- 
casting Co., which also had proposed the assignment of Channel 12 (as 
well as Channel 8) to Bakersfield, timely filed a petition for reconsid- 
eration asking that Channel 12 go to Bakersfield; this petition is still 
pending without any action. 


Petitioner, in view of the facts, and also the implications of the 
Commission's decision in Docket No. 11759 that the general area should 
be UHF, petitioned the Commission on April 9, 1957 to complete the 
oo 
7 
8 


13 R.R. 1571 (1956). 
Notice of Proposed Rule Making, F.C.C.56-600, June 26, 1956. 
15 R.R. 1586i (1957). 
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policy course which it had thus begun by deleting the only remaining 
VHF assignment in the San Joaquin Valley, Channel 10 at Bakersfield 
(R. 141). The petition urged that if the Fresno decision had any valid 
foundation at all it had to be found in the general policy declaration to 
aid UHF by removing the VHF channels from the Valley. Petitioner 
pointed out that the reasoning and basis for the decision collapsed, 
making it entirely arbitrary, unless it was followed by deletion of 
Channel 10, identically situated, and the substitution of UHF Channel 
39 therefor (R. 144-46). Petitioner also restated its own readiness to 
accept an all-UHF solution of the problem in the light of the Commis- 
sion's apparent unwillingness to provide VHF relief. It is on this back- 








ground that the present controversy arises, and in the light of which it 
must be adjudged. ! 


The proposal to add UHF Channels 17 and 39 to Bakersfield . 
was, Significantly, initiated by California Inland Broadcasting Company 
(KFRE-TV) the present licensee of Channel 12, Fresno (R. 2- 3). This 
petition was opposed, with detailed engineering and economic evidence, 
reciting at length the difficulties which Petitioner's existing UHF station, 
KBAK-TV, was experiencing in competing with the dominant VHF facility, 
KERO-TV, on Channel 10(R.9-53). Petitioner urged that the only 
valid and sound solution to the Bakersfield and Fresno problems was 
through deintermixture of both, and that the proposal to further inter- 
mix would needlessly confuse the allocation situation in the Valley 
without recognizable benefit to the public. The motives of California 
Inland Broadcasting Company in seeking a UHF facility at Bakersfield, 
adjacent to an area where that proponent already held a dominant VHF 
position were also examined (R.12-19). Although Kern County Broad- 
casters, Inc., then permittee of KERO-TV, Channel 10, Bakersfield, 
also opposed this proposal (R. 55-57), its successor in interest to the 
station, Wrather-Alvarez Broadcasting, Inc., Intervenor herein, now 


appears to be taking an opposite position. 


Notice of Proposed Rule Making, F.C.C.56, 683, July 16, 1956 (21 F.R. 5449). 
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Notwithstanding these oppositions and the unsettled state of 


television allocations in the San Joaquin Valley, the Commission initiated 


the rule making proposal looking toward the addition of UHF Channels 

17 and 39 to Bakersfield. Petitioner filed comments (R.'77-80) again 
reviewing its losses, the inherent difficulties in operating a UHF facility 
against the dominance of VHF Channel 10, and its advocacy of an all- 
UHF or all-VHF allocation for Bakersfield and Fresno as the only 
sound and logical solution of Valley television problems. Petitioner 
also urged that a random addition of UHF Channels to Bakersfield, with- 
out decision on its petition, would only produce confusion in Bakersfield 
television adverse to the development of competitive facilities in the 
Valley. California Inland Broadcasting Company (Channel 12, Fresno), 
original proponent of these additions, filed brief reply comments in 
support thereof on August 27, 1956 (R.98-108), mainly directed against 
the KERO-TV position, but otherwise arguing primarily for the con- 
tinuance and extension of intermixture in Bakersfield and Fresno. 


On July 26, 1957, Sacramento Broadcasters, Inc., requested that 
the Commission either render an immediate decision in the above- 
mentioned proceeding so as to add Channel 17 to Bakersfield, or in the 
alternative to initiate a new amendment to add that channel there (R. 109- 
112). This petition was opposed by Petitioner in a pleading filed Sep- 
tember 11, 1957:(R. 116-120), in which the Commission's attention was 
also invited to the pendency of Petitioner's petition to delete Channel 10. 
The Commission was urged to act on this petition before dropping in 


more UHF channels because of the adverse effect upon Petitioner and 
the public of an intensification of intermixture problems while basic 
policy was undetermined. (R.118-119). The proponents of UHF addi- 
tion claimed that they were ready to apply for and establish stations 
without regard to deliberations on deintermixture (R. 75-76, 111), and 
that the community would have more service, more quickly, if the 
channels were so allocated. | 
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The Commission, on January 6, 1958, without acting upon or 
considering Petitioner's pending petition to delete Channel ~ ‘eal 
mined to add Channels 17 and 39 to Bakersfield (R. 121- 124). ° There- 
upon, Petitioner, on February 5, 1958, petitioned for reconsideration 
of this action (R. 126-130), reciting the history of this matter and de- 
clared that it was entitled, as a matter of law and fundamental justice, 
to a prior decision on its own request for relief. Petitioner also again 
reminded the Commission that a Petition for Reconsideration of the 
Fresno Channel 12 case still remained pending to add Channel 12 to 
Bakersfield, leaving open the possibility of all-VHF for Bakersfield. 

In these various pleadings, Petitioner told the Commission that the only 
possible effect of adding UHF channels to Bakersfield would be to dilute 
and weaken the UHF service so as to undermine the capacity of any to 
survive against the VHF station, resting upon the Commission’ S Own 
findings in Docket No. 11532 as authority. 


On February 6, 1958, in the light of the Commission's decision 
in Docket No. 11785, and its continued inaction on basic allocation 
policy, Petitioner modified its pending petition so as to request as an 
alternative to deletion of Channel 10, the assignment of Channel 8 to 
Bakersfield. (R. 154-157). This filing was supported by detailed engi- 
neering evidence showing that Channel 8 could be assigned at Bakers- 
field in accordance with the Commission's Standards and without ad- 
verse effect on any other station or assignment. This filing was on the 
basis that if the Commission were in any way justified in intensifying 
intermixture by adding UHF channels .merely because they were techni- 
cally feasible, there could be no justification for also withholding the 
availability of a technically feasible VHF channel. 


After the Commission, in an opinion released April mi 1958, 
denied Petitioner's Petition for Reconsideration in Docket No. 11785 
(R. 136-139), Petitioner, on May 12, 1958, further modified its pending 


10 46R.R. 1565 (1958). 
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petition so as to again request that Channel 12, as well as Channel 8, 
be allocated to Bakersfield, thus presenting a complete three service 
all-VHF alternative for Bakersfield if the Commission were unwilling 
to delete Channel 10 (R. 180-184). This proposal was necessary in 
light of the dilemma created by the Commission action in Docket No. 
11785 and the fact that meanwhile O'Neill Broadcasting Company on 
January 10, 1958, and McClatchy Newspapers, on February 7, 1958, 
had presented technically feasible proposals for adding four VHF chan- 
nels to Fresno. The situation had thus developed to the point of showing 
the Commission clear-cut alternative courses of action, i.e., by 
following through with deletion of 10 and 12 so as to create an all-UHF 
Valley, or allocating 8 and 12 to Bakersfield, and 2, 5, 7 and 9 to 
Fresno, as proposed by O'Neill and McClatchy and making the Valley 
all-VHF. 


All seem to be in agreement that the Commission erred in its 
1952 original intermixing of VHF and UHF in this area, For three 
years the Commission has had before it ample and feasible plans to 
remedy such error by making Bakersfield and Fresno allocations all- 
VHF or all-UHF. Yet it has left pending without action the legitimate 
petitions of the long-suffering UHF operator in Bakersfield. At the 
same time without any justification or policy, it has increased the con- 
fusion to the public and the adverse effect on Petitioner by adding UHF 
channels in the orders here under review. The only beneficiaries of 
this combination of action and inaction are the existing VHF stations in 
Fresno and in Bakersfield, which benefit from the present unequal situa- 
tion, and would benefit still more by the dilution and undermining of 
competition through the addition of two UHF channels to Bakersfield. 


RELEVANT STATUTES 


See applicable Statutes attached hereto (infra) as an annex. 





STATEMENT OF POINTS | 
| 
1. The Commission's random addition of UHF channels at 
Bakersfield, intensifying acknowledged intermixture problems, with- 
out regard to the long pendency of petitions seeking a basic policy 
decision as to whether Bakersfield is to be all-VHF or all-UHF consti- 


tutes an arbitrary and capricious withholding of due process of law. 


2. The Commission's failure to render its decision on the 
pending petitions presenting fundamental allocation questions in the 
San Joaquin Valley is in violation of rights of Petitioner, particularly 
in violation of the rights guaranteed by Sections 4 and 6 of the Adminis- 
trative Procedure Act. 3 


3. The Commission's random allocation of additional UHF 
channels to Bakersfield, particularly Channel 39, is prejudicial to any 
decision on the merits on Petitioner's pending petition to delete Channel 
10 from the Bakersfield area. : 


4. The allocation of the channels in question is violative of 
Section 307(b) of the Communications Act of 1934, as amended, in that 
it does not provide a fair, efficient and equitable distribution of radio 
service to the communities of the San Joaquin Valley. : 


SUMMARY OF ARGUMENT 


The fundamental vice in this proceeding arises from the arbi- 


trary and discriminatory treatment of Petitioner and the public of 
Bakersfield in connection with the Commission's actions and inactions 
with respect to its allocation responsibilities in the San J oaquin Valley. 
The Commission has acknowledged the inherent inequalities in inter- 
mixed allocations and has had before it for several years feasible means 
of remedying these inequalities. Yet while paying lip service to the 
difficulties of UHF in its Report in Docket No. 11532 (13 R.R. 1571) the 
Commission has left Petitioner and the people in its service area without 
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the relief which ‘that Report promised, or indication of the policy which 
the Commission intends to follow. Granting that the Commission has 
considerable discretion in allocation matters, its discretion is not un- 
limited. The statutes bestowing it must be interpreted in the light of 
fundamentals of due process and fairness. Petitioner, the UHF opera- 
tor in Bakersfield, has hung onto its perilous position for five years in 
the belief that the Commission would remedy the situation which grew 
out of the breakdown of the Sixth Report and Order principles affecting 
television intermixture. The Commission has had before it for years, 
and has before it now, the opportunity to bring about a sound solution of 
San .Joaquin Valley television problems, either on a VHF basis or 2 | 
UHF basis. Instead of acting on these proposals, the Commission has 
only intensified the problems by further intermixture, yet not adopting 
the principle that intermixture is proper. 


The existing UHF operator is left not knowing what the allocation 
principles or ground rules are in its community; not knowing whether 
to expect an even worse intermixture of television in Bakersfield, a 
shift to all VHF, or a shift to all UHF. While the Commission has power 
to act either on a case-to-case basis or by rule, if it chooses to act by 
rule on substantive matters it must be fair and provide uniform treat- 
ment. This it has not done in the present case. Instead its activities 
are, on their face, arbitrary and capricious. 


By proposing to add Channel 39 to Bakersfield and opening it to 
all comers, the Commission has, in essence, adversely decided Peti- 
tioner’s petition to delete Channel 10. This is for the reason that Chan- 
nel 39 was specifically proposed by Petitioner as a substitute for 10, | 


and the Commission, by its action, has put itself into a position where 
it will not be able to give Channel 39 to the present holder of Channel 
10, even if it finds the petition to delete Channel 10 meritorious. 
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The Commission action in this matter violates Petitioner's 

rights under the Administrative Procedure Act, which guarantees the 
right of any interested party to petition for the issuance, amendment or 
repeal ofa rule, prompt disposition of matters so presented, and notice 
of the denial of any such petition with reasons therefor. In this case, 
the Commission has unjustifiably failed to act on petitions seeking 
available relief which is vital to Petitioner's existence and future. In- 
stead, the Commission has intensified such wrong by extending inter- 


mixture with no basic policy decision. ! 


The Commission's decision to delete Channel 12 from Fresno 
while leaving Channel 10 in Bakersfield and adding two paltry UHF 
channels, violates Section 307(b), inasmuch as these are communities 
with similar needs and similar conditions and so located geographically 
that they should receive the same kind of treatment under Section 307(b). 
Conversely, the intensification of intermixture at Bakersfield need- 
lessly results in unequal and inadequate facilities and permanently 
handicaps any real effort to find a solution to the problems. | 


ARGUMENT : 
| 

I. THE COMMISSION'S RANDOM ADDITION OF UHF | 
CHANNELS AT BAKERSFIELD, INTENSIFYING 
ACKNOWLEDGED INTERMIXTURE PROBLEMS WITH-. 
OUT REGARD TO THE LONG PENDENCY OF PETI- 
TIONS SEEKING A BASIC POLICY DECISION AS TO 
WHETHER BAKERSFIELD IS TO BE ALL-VHF OR 
ALL-UHF CONSTITUTES AN ARBITRARY AND 
CAPRICIOUS WITHHOLDING OF DUE PROCESS OF 


LAW. 


Petitioner is aware that the Commission's power to allocate. 
television channels by rule making processes has been upheld by the 
Court. Mi is also aware of the cases dealing with the breadth of the 
Commission's discretion in these television assignment matters, 


11 Peoples Broadcasting Company v. U.S., 93 U.S. App. D.C. 78, 209 F.2d 


286 (1953); Logansport Broadcasting Corporation v. U. S., 95 U.S. App. D.C. 


342, 210 F.2d 24 (1954). 
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whether it proceeds on a rule making or a case-to-case basis. = The 

wide scope which the Courts have permitted the Commission in this 

regard appears to have evolved from two bases, first that the govern- 

ing statutes sanction the latitude which has been taken if certain for- an 
malities are followed, and second that these situations are matters in- 
volving a special competence or wisdom of the Commission (Coastal 


Bend Television Company v. F.C.C., infra). 


While recognizing the extent to which the Courts have heretofore 
been persuaded by the Commission to extend the Commission's discre - 
tion, I wikia does not believe that the Court intended to give the 
Commission carte blanche to do whatever it wishes in these matters. 
Clearly in the exercise of its powers the Commission is required to 
proceed according to fundamental standards of due process and fair uni- 
formity of treatment. No statute should be interpreted so as to negate 
or obscure such rights. Such rights cannot be met merely by a "mumbo- 
jumbo" kind of recital of compliance with the Communications Act or 
the Administrative Procedure Act. Compliance with form can never 
constitute satisfaction of these principles, which are basic in the Ameri- 
can legal system. The Administrative Procedure Act, pursuant to 
which the procedure involved in this case was undertaken, was never 
intended as an enlargement of the agency's discretion. Rather it was 
framed as a check upon administrative zeal or its opposite, and intended 
to provide safeguards against arbitrary official action. The case of 
Universal Camera Corporation v. National Labor Relations Board,” is 
revealing in this regard. There the Supreme Court observed that "re- 
viewing Courts must be influenced by a feeling that they are not to 

12 Coastal Bend Television Company v. F.C.C., 98 U.S. App.D.C. 251, 234 
F.2d 686 (1956); WIRL Television Company v. U. S.,_——ss—U.S. App.D.C._ es 


253 F.2d 863 (1958), decision vacated on other grounds by Sa by Supreme Court, 
October 20, 1958. 


13 van Curler Broadcasting Corp. v. U.S., 98 U.S. App. D. C.432, 236 F.2d 
727 (1956), cert.denied, 352 U.S. 985. 
14 = 


U. S. v. Morton Salt Co., 388 U.S. 632 (1950). é 
340 U.S. 474, 490 (1951). - 


15 
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abdicate the conventional judicial function". This was in reference to 
the Administrative Procedure Act, and while it dealt with an adjudi- 
catory situation, it is particularly apt in relation to the present case. 
Statutes giving discretion to an agency to follow categorical approaches 
were never intended to bestow license to such agencies to be arbitrary 


or capricious. 


The problem in this case is somewhat akin to the situation 
treated in this Court's first Yail Mills case, Greylock Broadcasting 
Corporation v. United States’ 6 and to the EOP ia American Broad- 
casting-Paramount Theatres, Inc. v. F.C. F.C.C. The instant case involves 
a totally erratic allocation action, unresponsive to any basic allocation 
principle, coupled with complete inaction on Petitioner's own petition 
for relief. This is not a simple case of administrative discretion and 
expertise. The chaotic condition of television allocation policies 
generally, and in Bakersfield specifically, stem from the Commission's 
own failure to adopt general principles of general applicability and then 
stick to them. The decisions of this Court show clearly the vacillation, 
the contradictions and the indecision of the Commission on these tele- 
vision allocation vente” All that the Coastal Bend decision, supra, 
establishes is that the wisdom of the particular solution adopted is for 


the Commission, not the Courts. 


16 o7 US. App. D.C. 414, 231 F.2d 748 (1956). | 


ae __US. App D.C..., Order of Sept. 27, 1956, 14 R.R. 2020; American Broad- 
casting Co., Inc. v. ~ F. C.C., 89 U.S. App. D.C. 298, 191 F.2d 492 (1951). 


18 Coastal Bend Television Co. v. F.C.C., 98 U.S. App. D.C. 251, 234 F.2d 
686 (1956) (Court refused to stay Commission adherence to 1952 allocation); 
Jacksonville Journal Co. v. F.C.C., 101 U.S. App.D.C. 12, 246 F.2d 699 (1957) 
(Court refused to stay grant of VHF permit pending UHF decision); Van Curler 
Broadcasting Corp. v. U. S., 98 U.S. App. D.C. 432, 236 F.2d 727 (1956) 
(Court refused to stay drop-in of VHF allocation); WIRL Television Company v. 
U.S., U.S. App. D.C. , 253 F.2d 863 (1958) (Court re- 
fused to prevent deletion of VHF allocation allegedly to assist UHF development). 
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Certainly, this Court has the power to compel from the Com- 
mission action unlawfully withheld, and compel action fairly administered. 
None of the recent Court decisions on allocation matters stand for the 
proposition that the Commission can do whatever it wants whenever it 
wants. Yet that is what is being done here. Bakersfield is typical of 
a situation which nationally is deteriorating rapidly and alarmingly. 


In 1955, when the Commission itself began to recognize that inter- 
mixture was unsound and that the UHF industry generally was in dire 
straits, Petitioner, along with many others, asked for specific forms of 
relief. Selective deintermixture was one possibility proposed, but the 
Commission refused to adopt this and instead determined on a more 
general investigation in Docket No. 11532 (13 R.R. 1511 (1955)). Re- 
duction in mileage separations was proposed generally, but never acted 
upon. A long range study was proposed in 1955, and again in 1956, to 
determine the future of UHF, but nothing has come of it. For Bakers- 
field, there has been proposed by Petitioner and others the possibility 
of making the market all-VHF; alternatively, it has been proposed to 
make the market all-UHF. There has been a proposal to make Bakers- 
field all-VHF and Fresno, all-UHF. Finally there are proposals to 
treat both alike. 


In each and all of these proposals Petitioner has been urging the 
Commission for more than three years now to establish the ground 





rules of allocation, to determine once and for all what's going to happen 
to television in Bakersfield and the San Joaquin Valley. It is undisputed 
that this area can be used effectively on an all-UHF basis, and there is «> 
extensive evidence that enough VHF channels can be allocated to Bakers- ” 
field-Fresno to permit competitive VHF television in both. Yet the 








Commission's action in adding at random two UHF allocations has been 
to disregard the basic alternatives, fail to decide the basic questions 
and instead adopt an expedient which only complicates the situation. p 
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Petitioner is forced to appeal from this abortive allocation 
action, not because the two UHF additions are technically improper, 
but because the allocation only hopelessly creates further confusion 
and complication where light is sorely needed, and because Petitioner 
is aggrieved thereby. For example, the Commission picked Fresno 
in 1956 as a market for the deletion of its only VHF channel. This was 
for the purpose of improving competition in Fresno. The Commission 
could either take Channel 12 completely out of the Valley and also take 
Channel 10 out of Bakersfield, making the entire area UHF, or Channel 
12 could be allocated to Bakersfield making that market a VHF market, 
and making Fresno a UHF market. Both alternatives would be consis- 
tent with the professed policies announced in Docket No. 11532 of trying 
to aid and establish a truly nation-wide television system. Yet the 
Commission adopted neither of these alternatives. What it did was to 
tentatively delete Channel 12 from Fresno and assign it to Santa Barbara. 
Even here though, nothing has been done to implement this tentative 
decision. Apparently, the channel can't be approved for use at Santa 
Barbara because the Mexican government won't consent. Thus, even the 
attempt to improve television in Fresno has simply gone for naught, and 


the Commission remains paralyzed by inaction. 


In summary the following basic allocation questions and alter- 


natives were before the Commission at the time the Commission made 


the allocations here on appeal, and have not yet been finally decided: 
| 


(1) Should Channel 12 be deleted from Fresno and assigned to 
Santa Barbara or some other place outside the San Joaquin Valley? 

(2) If so, should Channel 10 be deleted from Bakersfield, so 
that the entire San Joaquin Valley would be all-UHF? | 

(3) Should Channel 12 be deleted from Fresno and assigned to 
Bakersfield, along with Channel 8, so that Bakersfield would be all- 
VHF and Fresno all-UHF? ! 
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(4) Should four additional VHF channels be allocated to Fresno, 
and Channels 12 and 8 to Bakersfield, so that both Fresno and Bakers- 
field would be all-VHF? 

(5) Should Fresno and Bakersfield remain intermixed? 


In answer to question (1) above the Commission tentatively de- 
cided in March of 1957 to assign Channel 12 to Santa Barbara, but no 
further implementation has occurred. The other questions have not 
been decided at all. Still the Commission went ahead and added, with- 
out regard to the above problems and without any general guiding prin- 
ciple at all, the two UHF channels here being contested. 


The only justification given by the Commission is that these UHF 
channels will afford additional outlets for local stations. But this is no 
meaningful answer at all. For three years the Commission hasn't been 
able to make up its mind what to do in the San Joaquin Valley. If bring- 
ing early additional service or stable service were really important, 
the Commission would have decided the basic questions involved long 
ago. No UHF permittee for these new channels is going to make a major 
investment in a substantial UHF operating station as long as the basic 
decisions remain unanswered. These will just be paper grants, with 
actual service years away. 

But even if the new UHF stations did build some sort of interim 
facilities, there would be a terrible threat over their heads and over the 
public. So long as making this market all-VHF is a legitimate alter- 
native -- and certainly it is -- the public and a station operator are not 
justified in investing substantial sums of money in UHF transmitting and 
receiving equipment. Petitioner, who has fought the battle of UHF in 
Bakersfield all alone for five years, cannot in good faith invest in a 
substantially improved transmitting plant. Certainly Petitioner wants a 
large coverage; certainly the public wants service. How can Petitioner 
bring this service unless it knows the rules of the game? How can any 
new operator do so? The fact, of course, is that they can't. The allo- 


cation will simply result in some new paper grants, further complicating 
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the situation and making far more difficult any really meaningful de- 

cision. In a similar situation before, this Court has insisted on main- 
19: 

taining the status quo until the basic questions were decided. It should 


do so here. 


The evil of allocating these UHF channels is heightened by the 
Commission's inaction on Petitioner's requests to make this market 
either all-UHF or all-VHF. This Court has held before that delay and 
inaction by the Commission can be fatal. As this Court said in the KOB_ 
case, "Agency inaction can be as harmful as wrong action. The Com- 
mission cannot, by its delay, substantially nullify rights which the Act 


confers, though it preserves them in form." : 


The Commission's excuse is that it can't make up its mind on the 
basic questions of deintermixture, though these particular UHF alloca- 
tions meet the rules and will provide early service. Petitioner has ex- 
plained above how this really is no answer. Accepting it at face value, 
however, there remains this completely unanswered question: | If the 
Commission can freely allocate UHF channels just because they meet 
the requirements, without regard to solving the basic allocation ques- 
tions, why doesn't it grant Petitioner's pending petition to add VHF 
Channel 8 to Bakersfield? VHF Channel 8 meets the rules and would 
bring early service to Bakersfield -- in fact superior service = and 
certainly it could also be allocated without answering the basic alloca- 
tion questions. Or at least there is no more need for resolving the 
basic allocation questions in connection with adding Channel 8 than there 
is in connection with adding Channels 17 and 39. The fact is that the 
Commission's excuse for allocating these UHF channels is only a make- 


weight argument -- no reason atall. If it is early service the Com- 


mission really wants, it should add VHF Channel 8. By not doing so, it 


a ! 
° Cf. Greylock Broadcasting Corp. v. U.S., 97 U.S. App. D.C. 414, 231 F.2d 


748 (1956). 


20 | 
American Broadcasting Company v. F.C.C., 89 U.S. App. D.C. 298, 191 
F.2d 492, 501 (1956); see Ashbacker Radio Corp. v. F.C.C., 326 U. S. 327 (1945). 
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unfairly and illegally discriminates against Petitioner. No Commission 
excuse can support discrimination and unfairness. The short answer 

is that the Commission action allocating UHF Channels 17 and 39 was 
done without purpose or excuse. It has solved nothing and cannot do so 
until the basic questions are answered. This Court has full authority, 
indeed a duty, to direct the Commission to solve first problems first, 
before making meaningless and arbitrary allocations whose only effect 
will be to injure the existing station and to further complicate and con- 
fuse an already difficult situation. 


I. THE COMMISSION'S FAILURE TO RENDER ITS 
DECISION ON THE PENDING PETITIONS PRE- 
SENTING FUNDAMENTAL ALLOCATION QUESTIONS 
IN THE SAN JOAQUIN VALLEY IS IN VIOLATION OF 
RIGHTS OF APPELLANT, PARTICULARLY IN VIO- 
LATION OF THE RIGHTS GUARANTEED BY SECTIONS 
4 AND 6 OF THE ADMINISTRATIVE PROCEDURE ACT. 


Aside from the foregoing, the Commission's inaction in this case, 
as pointed out in Petitioner's Petition for Reconsideration, violates the 
express provisions of the Administrative Procedure Act. Section 4(d) 
of that Act requires that every agency shall accord any interested per- 
son the right to petition for the issuance, amendment of, or repeal of a 
rule; Section 6{a) of the Act requires that every agency proceed with 
reasonable dispatch to conclude any matters presented to it; Section 
6(d) of the Act requires that notice be given of the denial, in whole or 
in part, of any petition or other request of any interested person made 
in connection with any agency proceeding, with a statement of the 
reasons therefor. 


Petitioner has had a specific petition pending without action or 
consideration before the Commission for a year and a half, action on 


which is a vital prerequisite to Petitioner's future planning and course 


21 : . 
Administrative Procedure Act, Act of June 11, 1946, C. 324, 60 Stat. 237, 
5 U.S.C.A., Sections 1003(d), 1005(a), 1005(d). 
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of action. The significance of this delay is heightened by the fact that 
requests for policy declaration respecting Bakersfield and San J oaquin 
Valley television allocations have been before the Commission in a 
variety of pleadings, beginning with that filed by Petitioner on May 13, 
1955, or three and a half years ago. The Commission has supplied no 
credible reason for the delay in acting on Petitioner's petitions and no 
reason is known to Petitioner preventing such decision. Petitioner's 
interest would be better served by any kind of action than by continued 


delay. 


The factual conditions in the San Joaquin Valley are known; the 


area is clearly one which can be treated as a whole; the Commission 
can feasibly make Fresno all-UHF and Bakersfield all- VHF; or it can 
make the Valley all-UHF by deleting 10 as well as 12; or it can intro- 
duce additional VHF channels, so as to make both markets VHF. 


Besides the specific provisions of the Administrative Procedure 
Act intended to prevent agencies from destroying rights by inaction or 
indefinite delay, the right to protection against indefinite delay isa 
part of our legal system and even of the classical history of English- 
speaking people. This Court's first KOB decision is itself an excel- 
lent exposure of the unfair dispositive effects of inaction. The situation 
is made worse by the Commission's disregard of Petitioner's position 
in its Order further intermixing Bakersfield. Though injurious to Peti- 
tioner, the Commission's decision claims that the addition of UHF chan- 
nels has no basic policy significance. The Commission should be com- 
pelled by this Court to make its basic decisions in this matter before 
capriciously adding channels without policy or plan. | 


a2 William Shakespeare alluded to the depressing effects of "the law's ell 
in Hamlet's soliloquy. 


23 «merican Broadcasting Co., Inc. v. F. C. C., 89U. S. App. D. ° 298, 
191 F. 2d 492 (1951). | 
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I. THE COMMISSION'S RANDOM ALLOCATION OF 
ADDITIONAL UHF CHANNELS TO BAKERSFIELD, 
PARTICULARLY CHANNEL 39, IS PREJUDICIAL 
TO ANY DECISION ON THE MERITS ON APPEL- 
LANT'S PENDING PETITION TO DELETE CHANNEL 
10 FROM THE BAKERSFIELD AREA. 

Neither in its Report and Order of January 6, 1958, nor in its 
Opinion on Petitioner's Petition for Reconsideration of April 28, 1958 
did the Commission deal at all with one very significant consequence 
of its action. Petitioner's pending deintermixture petition requested as 
one alternative that Channel 10 be deleted from Bakersfield and Channel 
39 substituted therefor, and that the occupant of Channel 10 be ordered 
to show cause why its license should not be modified so as to substitute 
therefor the said Channel 39: Yet, the Commission decision in the 
present case assumes that the channels it has added to Bakersfield, in- 
cluding Channel 39, are open to all comers and that they will be quickly 
occupied. Indeed that is the Commission's justification for the alloca- 
tion. 


Obviously, therefore, if the Commission's premise is fulfilled, 
the means of acting effectively on Petitioner's petition will have been 
foreclosed. If Channel 39 is occupied, it cannot be made available for 
the use of KERO-TV, and the Commission would have no legal means 
of reclaiming it. Hence, the Commission has in practical effect denied 
Petitioner's petition without consideration. 


Despite the Commission's disclaimer that no prejudice results 
from its actions here, the facts are that Channel 39 (or some other 
channel) has to be made available to the present holder of Channel 10, 
if that channel is deleted. There is no showing that any equivalent or 
adequate UHF channels would be available, except for 17 and 39. 
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IV. THE ALLOCATION OF THE CHANNELS IN QUESTION 
IS VIOLATIVE OF SECTION 307(b) OF THE COMMUNI- 
CATIONS ACT OF 1934, AS AMENDED, IN THAT IT 
DOES NOT PROVIDE A FAR, EFFICIENT AND EQUITA-. 
BLE DISTRIBUTION OF RADIO SERVICE TO THE 


COMMUNITIES OF THE SAN JOAQUIN VALLEY. 


Section 307(b) of the Communications Act provides in part that 


. | 
the Commission shall make such disposition of licenses, frequencies, 


hours of operation and of power among the several states and communi- 
ties as to provide a fair, efficient and equitable distribution of radio 
service to each of the a, The Sixth Report and Order, adopted in 
1952 after extensive hearings, was in pursuance of this obligation. 
Presumably the proceedings in Docket No. 11532, resulting in the June 
26, 1956 Report and Order regarding the future of UHF, were also 
undertaken pursuant to this statutory mandate. The original 1952 plan 

of intermixture met the requirements of Section 307(b), even though in 
retrospect we know that the policy judgment has proved erronéous. The 
Report and Order concluding Docket No. 11532 "yeeagnived the error 
of intermixture. Pursuant to this supposedly new policy, the Commis- 
sion proposed to delete the VHF channel from Fresno. Later the . 
Commission issued its order tentatively deleting the channel from 
Fresno, solely because it would improve the opportunities for more 
effective competition. This result, the Commission found, would serve 
Section 307(b). If this were so, then certainly Section 307(b) principles 
would compel the same result in Bakersfield and Channel 10 should 
have been promptly deleted. Both cities are major cities in the San 
Joaquin Valley, 100 miles apart, and each city is subject to the same 
technical conditions, population distribution and geographical | character- 
istics. Section 307(b) is clearly violated if Bakersfield is left with its 
one VHF station, but not Fresno. Yet the Commission has never acted 
on Petitioner's request to delete Channel 10. : 


24 
25 


47U.S.C.A. 307(b). 
13 R.R. 1571 (1956). 
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The actual Commission action in adding two ineffectual UHF 
channels to Bakersfield has only served to confuse and complicate the 
situation. The basic question (so the Commission tells us in Fresno) 
is whether the allocation in question will improve the opportunity for 
effective competition. These new allocations in Bakersfield injure 
rather than aid competition. They just bring about further intermixture, 
which painful experience shows cannot work. By adding two UHF compet- 
itors to Petitioner, the Commission will only dilute the UHF market in 
Bakersfield and require a further division of presently inadequate UHF 
advertising dollars. This will actually make the powerful, entrenched 
VHF station even more domimnt. If the opportunity for healthy growth 
of television in Fresno requires the deletion of the VHF station, how 
can Section 307(b) be served in Bakersfield by vitiating the strength of 
the sole UHF station there, and by refusing to come to grips with the 
basic allocation questions ? 


The real answer is that the Commission's action in Fresno de- 
leting the VHF channel is totally inconsistent with its action in Bakers- 
field adding two UHF channels. Section 307(b) was served in Fresno. 
It can't be served in Bakersfield by adopting a plan hopelessly contra- 
dictory to action in Fresno, and by refusing -- through inaction -- to 
face up to the policy determination required. 


CONCLUSION 


In light of the foregoing, it is respectfully submitted that this 
Honorable Court should adjudge invalid and set aside the Commission's 
Order of January 6, 1958, adding channels 17 and 39 to Bakersfield, 
California, pending Commission decision on the basic allocation ques- 
tions presented and pending in the San Joaquin Valley, and this 
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Honorable Court should order the Commission to decide promptly 
| 


the matters before it on this question. 
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ANNEX 
STATUTES INVOLVED. 


COMMUNICATIONS ACT OF 1934, AS AMENDED. 
Act of June 19, 1934, c.652, 48 Stat.1064, 47 U.S.C.A. 151 et seq. 

Section 4(i) The Commission may perform any and all acts, make such 
rules and regulations, and issue such orders, not inconsistent 
with this Act, as may be necessary in the execution of its functions. 

Section 4(j) The Commission may conduct its proceedings in such man- 
ner as will best conduce to the proper dispatch of business and to 
the ends of justice. No commissioner shall participate in any 
hearing or proceeding in which he has a pecuniary interest. Any 
party may appear before the Commission and be heard in person 
or by attorney. Every vote and official act of the Commission 
shall be entered of record and its proceedings shall be public 
upon the request of any party interested. The Commission is 
authorized to withhold publication of records or proceedings con- 
taining secret information affecting the national defense. 

Section 303(a) Classify radio stations. 3 

Section 303(c) Assign bands of frequencies to the various classes of 
stations; and assign frequencies for each individual station and 
determine the power which each station shall use and the time 


during which it may operate; 


Section 303(d) Determine the location of classes of station or individual 


stations; | 

Section 303(f) Make such regulations not inconsistent with law as it may 
deem necessary to prevent interference between stations and to 
carry out the provisions of this Act: provided, however, that 
changes in the frequencies, authorized power, or in the times of 
operation of any station, shall not be made without the consent of 
the station licensee unless, after a public hearing, the Commis- 
sion shall determine that such changes will promote public con- 


venience or interest or will serve public necessity, or the pro- 
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visions of this Act will be more fully complied with; 

Section 303({g) Study new uses for radio, provide for experimental uses 
of frequencies, and generally encourage the larger and more effec- 
tive use of radio in the public interest; 

Section 303(r) Make such rules and regulations and prescribe such 
restrictions and conditions, not inconsistent with law, as may be 
necessary to carry out the provisions of this Act, or any inter- 
national radio or wire communications treaty or convention, or 
regulations annexed thereto, including any treaty or convention 
insofar as it relates to the use of radio, to which the United 
States is or may hereafter become a party. 

Section 307(b) In considering applications for licenses, and modifica- 
tions and renewals thereof, when and insofar as there is demand 
for the same, the Commission shall make such distribution of 
licenses, frequencies, hours of operation, and of power among 
the several states and communities as to provide a fair, efficient, 


and equitable distribution of radio service to each of the same. 


ADMINISTRATIVE PROCEDURE ACT 
Act of June 11, 1946, c.324, 60 Stat.237, 5 U.S.C. A. 1001-1011 

Definitions. 

Section 2(c) Rule and Rule Making. - ''Rule’ means the whole or any 
part of any agency statement of general or particular applicability 
and future effect designed to implement, interpret, or prescribe 
law or policy or to describe the organization, procedure, or 
practice requirements of any agency and includes the approval or 
prescription for the future of rates, wages, corporate or financial 
structure or reorganizations thereof, prices, facilities, appliances, 
services or allowances thereof or of valuations, costs, or account- 
ing, or practices bearing upon any of the foregoing. "Rule making" 
means agency process for the formulation, amendment, or repeal 
of a rule. 








> ,. . 
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Section 2(d) Order and Adjudication. - "Order" means the whole or any 
part of the final disposition (whether affirmative, negative, injunc- 


tive, or declaratory in form) of any agency in any matter other than 
rule making but including licensing. "Adjudication" means agency 


process for the formulation of an order. 


Section 2(f) Sanction and Relief. - "Sanction" includes the whole or 


part of any agency (1) prohibition, requirement, limitation, or 
other condition affecting the freedom of any person; (2) withholding 
of relief; (3) imposition of any form of penalty or fine; (4) destruc- 
tion, taking, seizure, or withholding of property; (5) assessment 
of damages, reimbursement, restitution, compensation, costs, 
charges, or fees; (6) requirement, revocation, or suspension of a 
license; or (7) taking of other compulsory or restrictive action. 
"Relief" includes the whole or part of any agency (1) grant of 
money, assistance, license, authority, exemption, exception, 
privilege, or remedy; (2) recognition of any claim, right, im- 
munity, privilege, exemption, or exception; or (3) taking of any 
other action upon the application or petition of, and beneficial to, 
any person. | 


Section 2(g) Agency Proceeding and Action. - "Agency proceeding" 


means any agency process as defined in subsections (c), (d), and 
(e) of this section. "Agency action" includes the whole or part of 
every agency rule, order, license, sanction, relief, or the equiva- 
lent or denial thereof, or failure to act. 


Rule Making. Section 4(a) Notice. General notice of proposed rule 


making shall be published in the Federal Register (unless all per- 
sons subject thereto are named and either personally served or 
otherwise have actual notice thereof, in accordance with law) and 
shall include (1) a statement of the time, place, and nature of pub- 
lic rule making proceedings; (2) reference to the authority under 
which the rule is proposed; and (3) either the terms on substance of 
the proposed rule or a description of the subjects and issues in- 


volved. Except where notice or hearing is required by statute, this 
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subsection shall not apply to interpretative rules, general state- 


ments of policy, rules of agency organization, procedure, or 
practice, or in any Situation in which the agency for good cause 
finds (and incorporates the finding and a brief statement of the 
reasons therefor in the rules issued) that notice and public pro- 
cedure thereon are impracticable, unnecessary, or contrary to 
the public interest. 

Section 4({b) Procedures. After notice required by this section, the 
agency shall afford interested persons an opportunity to participate 
in the rule making through submission of written data, views, or 
arguments with or without opportunity to present the same orally 
in any manner; and, after consideration of all relevant matter 
presented, the agency shall incorporate in any rules adopted a 
concise general statement of their basis and purpose. Where rules 
are required by statute to be made on the record after opportunity 
for an agency hearing, the requirements of Secs.7 and 8 shall 
apply in place of the provisions of this subsection. 

Section 4(d) Petitions. Every agency shall accord any interested person 
the right to petition for the issuance, amendment, or repeal of a 
rule. 

Ancillary Matters Section 6. Except as otherwise provided in this Act. -- 
(a) Appearance. - Any person compelled to appear in person before 
any agency or representative thereof shall be accorded the right to 
be accompanied, represented, and advised by counsel or, if per- 
mitted by the agency, by other qualified representative. Every 
party shall be accorded the right to appear in person or by or with 
counsel or other duly qualified representative in any agency pro- 
ceeding. So far as the orderly conduct of public business permits, 
any interested person may appear before any agency or its responsi- 
ble officers or employees for the presentation, adjustment, or de- 
termination of any issue, request, or controversy in any proceeding 
(interlocutory, summary, or otherwise) or in connection with any 


agency function. Every agency shall proceed with reasonable dispatch 
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to conclude any matter presented to it except that due regard shall 
be had for the convenience and necessity of the parties or their 
representatives. Nothing herein shall be construed either to grant 
or to deny to any person who is not a lawyer the right to appear 
for or represent others before any agency or in any agency pro- 
ceeding. | 

Section 6(d) Denials. Prompt notice shall be given of the denial in whole 
or in part of any written application, petition, or other request of 
any interested person made in connection with any agency pro- 
ceeding. Except in affirming a prior denial or where the denial is 
self-explanatory, such notice shall be accompanied by a simple 
statement of procedural or other grounds. : 

Sanctions and Powers. Section 9. In the exercise of any power or au- 
thority. - | 
(a) In General. - No sanction shall be imposed or substantive . 
rule or order be issued except within jurisdiction delegated to the 
agency and as authorized by law. | 

Judicial Review. Section 10. Except so far as (1) statutes preclude 
judicial review or (2) agency action is by law committed | to agency 
discretion. - | 
(a) Right of Review. - Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved by such action 
within the meaning of any relevant statute, shall be entitled to judi- 
cial review thereof. | 

Section 10(c) Reviewable Acts. Every agency action made reviewable 
by statute and every final agency action for which there is no other 
adequate remedy in any court shall be subject to judicial review. 
Any preliminary, procedural, or intermediate agency action or 
ruling not directly reviewable shall be subject to review upon the 
review of the final agency action. Except as otherwise expressly 
required by statute, agency action otherwise final shall be final for 
the purposes of this subsection whether or not there has been pre- 


sented or determined any application for a declaratory order, for 
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any form of reconsideration, or (unless the agency otherwise re- 


quires by rule and provides that the action meanwhile shall be in- 

operative) for an appeal to superior agency authority. 

| Section 10(d) Interim Relief. Pending judicial review any agency is 
authorized, where it finds that justice so requires, to postpone the 
effective date of any action taken by it. Upon such conditions as 
may be required and to the extent necessary to prevent irreparable 
injury, every reviewing court (including every court to which a case 
may be taken on appeal from or upon application for certiorari or 
other writ to a reviewing court) is authorized to issue all necessary 
and appropriate process to postpone the effective date of any agency 
action or to preserve status or rights pending conclusion of the 
review proceedings. 

Section 10(e) Scope of Review. So far as necessary to decision and 
where presented the reviewing court shall decide all relevant ques- 
tions of law, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of any agency 
action. It shall (A) compel agency action unlawfully withheld or un- 
reasonably delayed; and (B) Hold unlawful and set aside agency 
action, findings, and conclusions found to be (1) arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with law; 

(2) contrary to constitutional right, power, privilege, or immunity; 
(3) in excess of statutory jurisdiction, authority, or limitations, or 
short of statutory right; (4) without observance of procedure re- 
quired by law; (5) unsupported by substantial evidence in any case 
subject to the requirements of Sections 7 and 8 or otherwise re- 
viewed them on the record of an agency hearing provided by statute; 
or (6) unwarranted by the facts to the extent that the facts are sub- 
ject to trial de novo by the reviewing court. In making the fore- 
going determinations the court shall review the whole record or 
such portions thereof as may be cited by any party, and due account { 
shall be taken of the rule of prejudicial error. 














a 
a. 
» 








« 2% r 
eterna re eae genes 
on na ree Ft 
Be Re ites Se aes cere 


= 


nh oe ~ 9 -_ <, _— ~ Fee - oe 
3 Sap item hemamemroatiens 
F Sec spesres : 
SP ase 
iz) 


a? 


3 
ine ge 


BRIEF FOR RESPONDENTS 








ne ae oe ee 
FIRB Gers eae x3 
vs Seis Eo "9 Stee be ase wy 1 fate 


ek hes 


:; IN THE UNITED STATES COURT: OF APPEALS : 
-* 7 FOR THE-DISTRICT OF COLUMBIA CIRCUIT. ~ _ : 


a ae 6 
pki 
ahh 





‘4 
» 
TERRE 
be 
= 
aa 
wee 


-No. 14,541 





. United Staies Court of Appeals 
i. BAKERSFIELD BROADCASTING COMPANY, PepiddOR®diruntio Circuit 


* mnED FEB 24 159 
UNITED STATES OF AMERICA : 
nd db) Aleiouf” 
FEDERAL COMMUNICATIONS COMMISSION, Res pon deni 





— 


MARIETTA INVESTMENT CORPORATION, Intervenor 





ON PETITION FOR REVIEW OF ORDERS OF 
THE FEDERAL COMMUNICATIONS COMMISSION 





a JOHN L. FITZGERALD, _-- VICTOR RB, HANSEN, _ 
ay <e General Counsel, = Assistant Attorney General, 


bth a 
a) . - RICHARD A. SOLOMON, °— HENRY GELLER 
be . Assistant General Counsel, . Counsel 
if _ Department of Justice 
e © a ~id : Washington 25, D.C. 
RUTH V. REEL — 

Counsel 


\ 


JERRY M. HAMOVIT, 

a « Counsel. | 

< Federal Gommentagel oes Commission 
= gene + dD. Cc. 





et 
" 
ies 
4 
‘ 7 
1 
‘ 
' 
ei 
‘ 
‘ 
f 
1 
ah feet 
ads, 
* 
ty 
bee 
os . 
on 
A 
ae 
iors 
ate | 
aay 
Dees 
co 
so tye we 
te, 
“ 
steep 
ot 
tae 
it 
Hs 
nt 
% 


e 
= 
Ree 
. wis 


Seg hres 

+7 Beye ag 

SAGE Biel paces 
i SO hak RS aleaeais 


fine 
LSE 


peocees 
6 ep te 


* as 
we 





STATEMENT OF QUESTIONS PRESENTE D 


1. Whether or not the Commission's allocation of two 
before 
additional UHF Channels to Bakersfield/acting on pending 
petitions presenting other allocation questions invplving 
Bakersfield,is arbitrary, capricious and contrary to law. 

2. Whether the Commission's failure to sender! degisions 
thus far on pending petitions involving allocation questions 
in the San Joaquin Valley violated rights of petitibner. 

3. Whether or not the Commission's allocation of two 
additional UHF Channels improperly prejudiced any favorable 
action on petitions to delete Channel 10 from the eee or 
other petitions and requests to add VHF Channels id wabeees 
field, : 

A. Whether or not the Commission's allocation of two 
additional UHF Channels to Bakersfield violates Section 307(b) 


of the Communications Act of 1934, as amended, and principles 


based thereon as set forth in the June 26, 1956, Report and 


Order in Docket No. 11532. 
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I. The Commission's determination that alloca- 
tion of two additional UHF channels to Bakers- 
field at this time would serve the public 
interest is a reasonable and proper exercise 
of its authority. 


There is no basis in this proceeding for 
directing immediate Commission resolution 
of the pending deintermixture petitions - 
involving Bakersfield. 
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IN THE UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,541 


BAKERSFIELD BROADCASTING COMPANY, Petitioner 
V. | 
UNITED STATES OF AMERICA | 

FEDERAL eommunrenesoNe COMMISSION, Respondents 


MARIETTA INVESTMENT CORPORATION, Intervenor 


ON PETITION FOR REVIEW OF ORDERS OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR RESPONDENTS 
COUNTERSTATEMENT OF THE CASE 


On January 6, 1958, the Commission, after fullj rule 
making proceedings, amended Section 3.606 of its Rules and 


Regulations, comprising the nationwide Table of Television 





Assignments, by adding UHF Channels 17 and 39 to Bakersfield, 
California (R. 121-124). As a result of this amendment, Bakers- 
field, to which VHF Channel 10 and UHF Channel 29 had previously 
been assigned, now has one VHF and three UHF assignments CR. 
124). The Commission concluded that the public interest 

would be served by adding two UHF channels because: (1) 


there had been a request for additional facilities; (2) three 


parties, all having radio or television broadcast experience, 


“— 
had shown interest in operating stations on the channels; (3) 
the channels could be assigned to Bakersfield in conformance 
with the Commission's existing rules and would not require 
any other changes in the Table of Assignments; and (4) the 
addition of the requested channels would afford people in the 
Bakersfield a local television outlets and a greater 
choice of local and network programs. 

In determining that these allocations were in the public 
interest at this time, the Commission took into account the 
fact that there were pending before it various unresolved 


deintermixture petitions and proposals involving Bakersfield 


(R. 123, 139). The Notice of Proposed Rule Making in this 


proceeding was published in the Federal Register on July 20, 


1956 (21 FR 5449), Thereafter on April 9, 1957, petitioner 
--the permittee of UHF Channel 29 in Bakersfield--filed a 
petition for rule making to make Bakersfield all UHF by 
deleting VHF Channel 10 and substituting UHF Channel 39 
therefor (8. 140-153). On February 6, 1958 petitioner filed 
a modified petition including an alternative request that 
VHF Channel 8 be substituted for UHF Channel 29 (R. 154- 
179). On May 12, 1958, petitioner sought allocation of VHF 
Channel 12 to Bakersfield as well (R. 180-187). There were 
also pending before the Commission requests for rule making 
to deintermix Bakersfield by deleting Channel 10, filed on 


1/ Bakersfield is a town of about 35,000 in a county of 


about 260,000 in the San Joaquin Valley (R. 110). 
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April 29, 1957 by O*°Neill Broadcasting Company, permittee of a 


UHF station at Fresno, and on June 24, 1957 by Coast Ventura 
Company, licensee of a standard broadcast station at Ventura, 
California (R. 137). O*Neill requested that UHF Channel 17 
be added to Bakersfield if UHF Channel 39 were substituted 
for Channel 10. Coast Ventura requested that Channel 10 be 

| shifted from Bakersfield to Ventura-Oxnard, or, in the alter- 
native, that Channel 10 be shifted to Santa Barbara’ and Channel 
12 be shifted from Fresno to Ventura, Oppositions had been 
filed to all of these petitions. Finally, there were pending 
petitions for reconsideration of the Commission's March ls 
1957 Report and Order in the Fresno Deintermixture Proceeding 
(15 Pike & Fischer, Radio Regulation 1586i), wherein the Com- 
mission had tentatively decided to make Fresno (100 miles 
from Bakersfield) all UHF by shifting VHF Channel 12 from 
Fresno to Santa Barbara, and had rejected an alrerwative pro- 
posal to shift Channel 12 to Bakersfield. : 

Noting that resolution of the deintermixture policy 
question presented by these petitions "undoubtedly" would 
take considerable time, the Commission concluded that it was 
not warranted in depriving the Bakersfield area of a greater 
choice of local outlets and television programs in the interin, 
in view of the interest displayed by would-be applicants in 
immediately utilizing the additioml channels without awaiting 
“3/7 The Commission’s action in tentatively deleting the 
Fresno VHF channel was subject to the show cause rights af- 


forded the outstanding licensee on that channel by postions 
303(f£) and 316 of the Communications Act. 





Se 

Commission action on the deintermixture proposals (R. 123). 
Petitioner on February 15, 1958 filed a petition for 

reconsideration urging principally that the status quo in 

television assignments in Bakersfield should be maintained 

until disposition of the pending deintermixture petitions 

(R. 125-130). In its Memorandum Opinion and Order of April 23, « 

1958 denying reconsideration, the Commission reaffirmed its 

earlier decision that any advantages of such delay were out- 

weighed by countervailing considerations. The Commission wa 

stated that the interest shown by parties in the requested 

UHF 5 stint scare = asia their awareness that pending dein- 

termixture proposals were still to be resolved, convinced it 

that the assignment of these additional frequencies to Bakers- 

field would provide a means for meeting the admitted need of 

the Bakersfield area for additional local outlets and service 

at an early date. Further pointing out that even if action 

were to be initiated lookingtowards adoption of one of the 

proposals for deintermixture of Bakersfield, considerable 

time would elapse before deintermixture could be accomplished, 

the Commission reiterated its conclusion that the public 

interest was better served by making the two UHF channels 

available for use at this time than by maintaining the status 

guo until an ultimate decision was reached on the deintermixture 

questions (R. 336-139). 4 


a) Two applications were oT file for one of the newly- 


ae UHF channels (2. 136 


ee a 

In this connection, the Commission expressed agprecia-— 
tion of petitioner's desire for a resolution of the deinter- 
mixture question, but stated that it could not dispose of 
pending petitions until it completed its study of channel 
allocations and service needs in Bakersfield and related 
areas in California and, determined what over-all cburse of 
action should be taken to provide greater opportunities for 
television growth and improvement in California. The 
Commission added that its present action in assigning the 
two UHF channels to Bakersfield would neither foreclose 
open-minded consideration of the deintermixture question nor 
prejudice any action with respect to the particular dein- 
termixture proposals of petitioner and other our bias. CR. 
139). : 

The instant petition for review is from the Commi s- 
sion’s Report and Order of January 6, 1958 allocating the 


additional channels to Bakersfield, and from its Opinion 


and Order of April 23, 1958 denying reconsideration. 
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SUMMARY OF ARGUMENT 


ne 


The Commission's determination that it would serve the 
public interest to allocate UHF Channels 17 and 39 to Bakers- 
field at this time so as to provide needed additional service 
during the considerable time required for ultimate disposition 
or effectuation of the deintermixture questions is, under the 
circumstances, a reasonable exercise of its discretion, The 
present allocation action of the Commission does not prejudice 
any eventual action with respect to pending deintermixture 
pr oposals. 

Nothing in the Commission's action conflicted with Section 
307(b) of the Communications Act, particularly since the new 
allocations will improve service in the Bakersfield area with- 
out any adverse effect to service elsewhere. 

ii. 

This proceeding under Section 402(a) of the Communica-" 
tions Act cannot be distorted into a mandamus proceeding by 
the petitioner, especially where petitioner has not approached 
the showing necessary for that extraordinary relief. The 
Commission's failure to dispose of the pending deintermixture 


proposals is not a “final order” reviewable in this cause. 





oe 
ARGUMENT | 
THE COMMISSION'S DETERMINATION THAT ALLOCA- 
TION OF TWO ADDITIONAL UHF CHANNELS TO BAKERS- 
FIELD AT THIS TIME WOULD SERVE THE PUBLIC: 
INTEREST IS A REASONABLE AND PROPER Beene’ 
OF ITS AUTHORITY. | 
The Commission's decision to allocate UHF Biigiets 17 
and 39 to Bakersfield rests on findings that the area has 
a need for additional service, that the assignments could 
be made in accordance with the Commission's Rules without 
causing other changes in the Table of dice Sraeuvi. Vand that 
considerable interest had been expressed by persons with 
broadcast experience in immediately utilizing the additional 
UHF channels, In determining that the public interest would 
be served by taking prompt action to provide Bakersfield with 
more television service at this time, the Cidinteeaa bu gave 
consideration to the circumstance that a number of persons, 
including petitioner, had filed petitions seeking rule making 
on various conflicting proposals for deintermixing Bakersfield 
and other areas of the San Joaquin Valley. However, the 
Commission concluded that it was not in the public interest 
to deprive that area of improved service which would-be ap- 
plicants were willing to provide, without wadting itor resolu- 
tion of the unsettled deintermixture question, during the 
considerable time before disposition of the pantie petitions 


for rule making and effectuation of any deintermixture pro- 
( 


posal which might ultimately be adopted. This determination 


| 
of the public interest is, as we show below, a reasonable one, 


' 
| 





es Bw 
clearly falling within the permissible range of Commission 
discretion, 

Apart from asserting that the two UHF allocations would 
“just be paper grants, with actual service years away" (Br. 16), 
petitioner does not dispute the factual basis for the Commis- 
sion's decision. The Commission was reasonably warranted in 
concluding that the new assignments were likely to bring early 
additional service to Bakersfield. Thus, at the time of its 
January, 1958, decision, the Commission had before it three 
separate and distinct avowals of intention to apply for con- 
struction permits on these channels should they be allocated 
to, Bakersfield (8. 3, 76, 111, 133). Of these three would-be 
applicants, one had expressly represented to the Commission that 


if granted a construction permit, it would “proceed at once to 


construct a station, without waiting for any further Commission 
action relating to deintermixture” (R. 111, 133). /Emphasis in 


original./ By the time of the Commission's decision on recon- 
sideration, there were two applications on file for one of the 
channels (R. 136). Indeed, construction permits for both channels 
have now been granted, one for Channel 39 on December 10, 1958 

and one for Channel 17 on December 30, 1958 (the largest stock- 
holder of the latter permittee being the same party who had 

had earlier committed himself to prompt operation without 


4/ 
regard to Commission action on deintermixture.) | 


_4/ Both of these construction permits contained conditions 


(1) that the grant was without prejudice to such action as 
the Commission might take as a result of the decision of the 
Court in the instant case, and (2) that the Commission might, 


. 
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Petitioner's principal challenge to the allocation of 


these channels to Bakersfield is its contention (Br. 11-18) 
that it was arbitrary for the Commission to take aly action 
disturbing the status guo in the area while deintermixture was 
being sought and before deciding upon a basic aLiokeien policy 
for the San Joaquin Valley. However, the Commission's conclu- 
sion that any advantage in awaiting final resolution of the 
pending deintermixture question was outweighed by countervail- 
ing considerations which made it in the public interest to make 
the UHF assignments at this time, is quite reasonable under the 
circumstances. As the Commission stated (R. 139) it could 
not dispose of the deintermixture petitions involving Bakersfield 
until its study of channel allocations and service needs both 
there and in other areas of California had reached the point 
where it could decide what over-all course of action should be 
taken to provide gveater opportunities for television growth 
and improvement in the whole San Joaquin Valley. Among other 
things, as petitioner points out (Br. 14), the Commission is 
faced with a number of conflicting proposals: to make Bakers- 
field all UBF or all VHF, to make Bakersfield all VHF and 
Fresno all UBF, or to make both areas all UHF or all VHF. 
Added to the usual complications of deintermixterd with which 


the Court is familiar, is the close proximity of the area to 


_4/ (Cont'd) without further proceedings, substitute for the 
channel such other channel as might be assigned to Bakersfield 
as a result of the pending rule-making proposals. Protests, 
pursuant to Section 309(c)} of the Act, have been filed to 

both grants by petitioner. a 
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Mexico and the fact that the Commission is required by inter- 
national agreement to negotiate with Mexico before channel 
changes can be made. See Fresno Deintermixture case, 15 Pike 
& Fischer, R.RB. 1586k, 1595, n.12; Allocation d@& Television 
Channels Between United States and Mexico, 1 Pike & Fischer, 
R.R. 41:131, Moreover, even if the Commission should institute 
rule making proceedings looking toward some form of deinter- 
mixture, considerable further time would undoubtedly elapse 
before the proceeding ran its administrative course, possible 
additional show cause proceedings were held under Sections 
303(f) and 316 of the Act, and judicial review, likely to follow 
in view of the conflicting proposals being advocated, is completed. 

Accordingly, viewing the substantial length of time before 
any deintermixture would actually be accomplished against the 
present need of Bakersfield for additional service and the 
willingness of those requesting the channels to utilize them 
immediately, it cannot be said that the Commission's judgment 


as to the public interest exceeded its allowable discretion. 


Van Curler Broadcasting Corp. v. United States, 98 U.S. App. 
D.C. 432, 434, 236 F.2d 727, 729 (1956) cert. denied, 353 U.S. 





835; Coastal Bend Television Company v. Federal Communicatinns 
Commission, 98 U.S. App. D.C. 251, 255, 234 F.2d 686, 690 (1956); 


O'Neill Broadcasting Company v. United States, 100 U.S. App. 
D.C. 38, 241 F.2d 443 (1956); Jacksonville Journal Co. vy. 





Federal Communications Commission, 101 U.S. App. D.C. 12, 15, 





e4 








«tt 


246 F.2d 699, 702 (1957); Springfield Television Broadcasting 


| 


Corp. et al. v. United States, __ U.S. App. D.C. +, 259 F.2d 


170, 172 (1958) and cf. Securities and Exchange Commission v. 
Chenery Corp., 332 U.S. 194, 207 (1947). As this Court stated 


in the Jacksonville Journal case, supra, in rejecting an almost 
identical argument (101 U.S. App. D.C. 12 at 15, 246 F.2d 699 
at 702): : 


True, it may be that the Commission will 
hereafter decide to hold a separate rule- 
making proceeding for the Jacksonville 
area, as appellant has requested, and may 
as a result decide to take appropriate steps 
to make some change in the allocation or | 
grant. But under all the circumstances 
here we are unable to conclude that the 
Commission has been arbitrary or capricious 
in refusing to stay or condition its grant; 
to intervenor, made pursuant to its estab- 
lished procedures. 


Insofar as petitioner attempts to equate the present 


situation with the circumstances which led the Court to grant 
a stay in Greylock Broadcasting Corp. v. United States, 97 
U.S. App. D.C. 414, 231 F.2d 748, the two cases are clearly 
distinguishable. In the first place, the Court, when con- 
sidering Greylock on the merits, affirmed the Commission's 
action in allocating an additional VHF channel while deinter- 
mixture proposals were still pending (see Van Curler Broad- 
casting Corp. v. United States, supra). Moreover, there an 
existing UHF operator was complaining about an additional VHF 
allocation in an area previously seven to one UEF which, be- 
cause of the competitive disparity between UBF and VHF channels, 


} 
| 
! 
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threatened to drive the UHF stations out of business before 
the Commission completed rule making looking toward alleviation 
of the already hazardous VHF-UHF.situation. Here, on the other 
hand, only one VHF and one UBF channel had previmsly been al- 
located to Bakersfield. The VHF licensee is ee 
petitioner's UHF operations are not being subjected to the 
threat of additional and destructive VHF competition during the 
interim sued an there is a distinguishing need in the 
Bakersfield area for additional service. 

Petitioner's further contention that the instant UHF 
assignments are prejudicial to Commission action on its dein- 
termixture petition, is without merit. Petitioner points to 
the fact that its petition requested as one alternadive that 
VHF Channel 10 be deleted from Bakersfield and UHF Channel 39 
(one of the new assignments) be substituted in its place. How- 


ever, the Commission in its decision on reconsideration empha- 


_a/ It is true that upon the grant of the two UHF channels 


to the new permittees (see p. 8, supra) and the commencement 

of operation by their stations, petitioner will have addi- 
tional competition from UHF stations in the Bakersfield 

area. But while petitioner has made passing reference to 

this situation in its pleadings before the Commission (see R. 
61) and in its brief here (Br. 22), it has not made any serious 
effort in its pleadings in this proceeding to show that the new 
competition would necessarily or even probably operate t impair 
its ability to operate in the public interest pending continuing 
resolution of the deintermixture petitions. F Carroll Broad- 
cesting Corp. v. Federal Communications Commission, __ U.S. App. 
D.C. __, 258 F.2d 440 (1958). Nor has petitioner made any such 
claim in its pleadings protesting the grants on Channels 17 

and 39, -- the proceeding in which such arguments if factually 
available, would appropriately belong. 
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sized (R. 139) that it was openminded insofar as deintermixture 
of Bakersfield is concerned and “our action will not preclude, 
prejudice or affect any action which we may deem it in the 
public interest to take with respect to the deintermixture pro- 
posals of Bakersfield Broadcasting and other parties." Thus, 
in granting a construction permit for Channel 39, the Commission 
expressly conditioned the grant so that the permittes could 
without further proceedings be assigned another channel in the 
event that Channel 39 was involved in any deintermixture action. 
And, in any event, there is nu reason to doubt that other UHF 
channels, not presently in use in the area, would be available 
for assignment to Bakersfield if and when the Commission deter- 
mines to delete the VHF channel tien | 

Finally, there is no merit, whatsoever, in petitioner's 
suggestion, (Br. 21), that the allocation standard of Section 
307(b) of the Act, 47 U.S.C. $307(b), is in some unexplained 


manner violated by the allocation of two additional UHF channels 


_6/ Petitioner does not argue that the allocation of the 

two additinnal UHF assignments would stand in the way of an 
eventual Commission determination to deintermix Bakersfield 

by making & all VHF through the addition of one or two new 

VHF channels, as it has proposed (R. 180-187). It is clear, 
however, that the UHF assignment could not adversely affect 
such a determination, since the availability of VHF channels 

is not affected. The existence of outstanding permits or 
licenses on such UHF channels conceivably might require a 
comparative hearing for any new VHF channels or preclude any 
temporary grant therefor to petitioner, see Pennisula Broad- 
casting Corp., 17 Pike & Fischer, R.R. 706. But this possi- 
bility that petitioner at some future date could not switch 

to a new VHF channel immediately upon its allocation to Bakers- 
field is not grounds for depriving Bakersfield of needed ad- 
ditional service now. See Harold Friedman, Trustee in Bankruptcy 
for the Gerico Investment Co. v. Federal Communications Commis- 
sion, __ U.S. App. D.C. __ (Nos. 14,386, and 14,387, decided 
January 29, 1959) | 
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to Bakersfield. Section 307(b) provides that “when and insofar 
as there is demand for the same" the Commission shall distribute 
the available frequencies among different communities so “as 
to provide a fair, efficient and equitable distribution of radio 
service to each of the same.“ The allocation to Bakersfield of 
available UHF channels, not sought by any other community, in 
order to make possible needed new service proposed by several 
parties, clearly comports with this standard far more than the 
indefinite delay proposed by petitioner. Nor is there anything 
about action designed to provide an early increase in service 
to Bakersfield which is even remotely inconsistent with the 
tentative Commission decision to institute show cause proceed- 
ings to delete the VHF channel from Fresno, 100 miles to the 
north, in order to make more likely the continued operation of 
the multiple television facilities in operation there. 

II. THERE IS NO BASIS IN THIS PROCEEDING 


FOR DIRECTING IMMEDIATE COMMISSION 
RESOLSTION’ OF “THE PEND ING DEINTER- 


MIXTURE PETITIONS INVOLVING BAKERSFIELD 


Petitioner has properly invoked this Court's jurisdiction, 





pursuant to Section 402(a) of the Communications Act, 47 U.S.C. 
$402(a), to review the Commission's rule making action finally 
allocating two additional UHF channels to Bakersfield. However, 
nothing in Section 402(a), or in the Judicial Review Act of 1950, 
5 U.S.C. §103let seq., to which Section 402(a) refers, in any 
way gives this Court jurisdiction to pass upon the failure of 


the Commission to act upon other petitions for rule making 


involving Bakersfield, or to direct the Commission, as petitioner 
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urges, to reach a prompt determination of these difficult 
matters. On the contrary this Court's javdsddecion, under 
the statutory provisions cited by petitioner, is expressly 
limited to review of “final” actions of the Commission. See 
5 U.S.C. $1032. Therefore, except upon the patently untenable 
theory that, despite the Commission's express statement to the 
contrary, the allocation of the two UHF channels to Bakersfield 
constituted a final denial of petitioner's alternative requests 
to make Bakersfield all VHF or all UHF, it is clear that the 
petitioner's request that the Court issue what amounts to 2a 
writ of mandamus to the Commission is clearly beyond its juris- 
diction. If the petitioner believes that the delay in acting 
upon its deintermixture petitions is unlawful it has an ap- 
propriate remedy by filing an action properly invoktag the 
“All Writs™ provision of Title 28, Section 1651 of! the United 
States Code, and giving the Commission a proper opportunity to 
defend its failure to act. : 


Even if petitioner had properly sought mandamus here, 





however, it is clear that it has not even approximated the 
extraordinary showing necessary to have the Court intervene 
to prescribe the order in which the Commission must pass upon 
the many difficult qaesvions before it for decision. cf. 
Federal Communications Commission v. WJR, The Good will 


Station, 337 U.S. 265. Except for a general reference to the 


rights of parties under the Administrative Procedure Act to 


seek amendment of agency rules and to have their requests 
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acted upon with reasonable dispatch, petitioner does little 
more than assert that the problems of optimum television ser- 
vice in the San Joaquin Valley of California are serious ones 
which have been before the Commission, in one form or another, 
for over three years. (Br. 18-19). But as petitioner admits 
(Br. 14 et seq.), the problem is a complicated one, in which 
the overlapping and often conflicting interests of a number of 
communities are involved, where any change in the basic struc- 
ture of the allocation involves negotiation with Mexico, and 
where the parties in interest, including petitioner in particular, 
have been on all sides of the question at different times or, 
occasionally, the same time. 

Under these circumstances there is no reason to question 
the good faith of the Commission statement (R. 139) that, with 
all due appreciation for petitioner's natural desire to have 
the deintermixture question finally resolved, “our study of 
gaat allocations and the needs of Bakersfield and other 
areas of California has not yet reached a point where a decision 
can be made as to the overall course of action which should be 
taken to provide greater opportunities for television growth 
and improvement in this area. When such a determination can 
be made, the oe ee weitéiows will be disposed of in 
due course“. Certainly, even it the court's jurisdiction to 
do so had been properly called into issue, there would be no 
occasion, upon the basis of the showing made here, for this 


Court exercising any powers it might have in exceptional cases 
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to direct an agency to take immediate action in a proceeding. 


See Mésa Microwave, Inc. v. Federal Communications 


Commission, 





Case Nos. 14,729, et al., decided December 24, 1958. This 


is particularly true in view of the absence of any 


real show- 


ing that petitioner, or more Significantly the public in 


Bakersfield, were suffering irreparable damage as a result 


of the Commission's understandable delay. 





os £2 = 
CONCLUSION 
For the foregoing reasons, it is respectfully submitted 
that the Commission's action in allocating UHF Channels 39 
and 17 to Bakersfield should be affirmed. Moreover, the 
relief requested by petitioner in asking the Court to order 


the Commission to decide promptly the deintermixture matters _ 


pending before it, is inappropriate in this proceeding and 


should be denied. 


Respectfully submitted, 


VICTOR R. HANSEN 
Assistant Attorney General 


HENRY GELLER 
Counsel 
Department of Justice 


JOHN L. FITZGERALD 
General Counsel 


RICHARD A. SOLOMON 
Assistant General Counsel 


RUTH V. REEL 
Counsel 


JERRY M. HAMOVIT 
Counsel 
Federal Communications Commission 


February 13, 1959 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 





No. 14,541 


BAKERSFIELD BROADCASTING COMPANY, 
Petitioner, 


Vi ! 


UNITED STATES OF AMERICA 
and 
FEDERAL COMMUNICATIONS COMMISSION, 


Respondents, 
MARIETTA INVESTMENT CORPORATION, ! 


Intervenor. 


PETITION FOR REVIEW OF ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR PETITIONER, 
BAKERSFIELD BROADCASTING COMPANY 


Ly 


As stated in its main brief, Petitioner is aware of the scope which 
the Court has allowed the Commission in rule making matters. But, 
no matter how broad the view of its discretion, the Commission is 
compelled as a matter of fundamental fairness and due process, to treat 


people alike, to proceed upon the basis of established principles, and to 


2 


apply its allocation policies and actions uniformly. No more cases need 
be cited to prove this point, but in view of the preoccupation with the 
matter of agency discretion by both opposing briefs, it is well to re- 
emphasize it here. It could not have been intended by the framers of 
the Administrative Procedure Act? to give agencies carte blanche to do 
whatever they wished and gain immunity from effective judicial review, 


Simply by performing rituals. 


Both Commission and Intervenor rely heavily upon the Van Curler 
and Coastal Bend cases” to support the Order under review. These 
cases, however, do no more than hold that the Commission had the 
authority to make the allocation determination involved; that the justi- 
fication given for the determinations were understandable, though stated 
succinctly; and that the record was adequate to satisfy the Court that 
the actions were within established criteria. The cases give no un- 
limited discretion, and do not justify the erratic, inadequately explained 
actions involved here. The references in these decisions and in the Ad- 
ministrative Procedure Act to "succinctness" and to "concise" state- 
ments of purpose are not useable to give license for arbitrary or dis- 
criminatory actions. Invitations to brevity can be given no such mean- 
ing, and agency decisions must have some foundation and supporting 


reasons, whether in adjudicatory or rule making proceedings. 


But there are more substantial defects in the reliance on these 
cases. The Van Curler case, which Intervenor particularly stresses, 
Simply held that the Commission could, if it acted reasonably, modify 
the allocation table in the Sixth Report and Order.* The case involved 
the dropping-in of a VHF channel against contentions of adverse effect 


1 Administrative Procedure Act, Act of June 11, 1946, C. 324, 60 Stat. 237 


2 Van Curler Broadcasting Corporation v. United States, 98 U.S. App. D.C. 
432, 236 F. 2d 727 (1956) 


Coastal Bend Television Company v. Federal Communications Commission, 
98 U.S. App. D.C. 251, 234 F. 2d 686 (1956) 


. 1 Pike & Fischer Radio Regulation, 91:601, h.reinafter referred to as RR. 
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on UHF operators. But this was at a time when the Commission, al- 
though aware of the problems of intermixture, had done nothing about it, 
so that the decision only upheld the Commission's authority to proceed 
under the Sixth Report and Order. As will be developed hereinafter, the 
principles and criteria of the Sixth Report and Order were changed by 
the Commission through its Report in Docket 11532 of June 26, 19564 
and its various deintermixture Orders of March 1, 1957.° The Van_ 
Curler case, decided in July, 1956, reflects no consideration of the 
deliberations in Docket 11532, and the Coastal Bend case was decided 
prior thereto. If the Commission in the present case presumes to be 
proceeding under the Sixth Report and Order, its action is arbitrary 
and discriminatory on its face. Petitioner herein has had before the 
Commission, since February 6, 1958 (R. 154-157) a specific proposal 
to modify the table of allocations so as to assign Channel 8 to Bakers- 
field, supported by a detailed showing that the assignment could be 
made in complete accordance with the Commission's Standards and 
without adverse effect on any other station or stations. Thus if the 
Sixth Report is applicable and may be resorted to as authority for UHF 
drop-ins merely because they are technically feasible, there is no 
valid reason not to drop-in a similarly available VHF assignment. If 
the only tests are willingness of an applicant, assignability of the chan- 
nel and need for improved services, as the Commission claims inthe 
present situation, the ignoring of Petitioner's request, while granting 
those of newcomers to Bakersfield television, is patently arbitrary. 
This is not answered by vague references to Mexican problems. 
Channel 8 is already in operation in San Diego, a few miles from the 
Mexican Border, so there could be no problem of substance in this 
regard affecting its use in Bakersfield. The contentions of Intervenor 
on this point, on Page 24 of its brief, as to the confined area where 


| 
* 13 RR 1571 | 


= 15 RR 1515, et seq. 
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Channel 8 could be placed, are of no significance, because many tele- 
vision stations have to be precisely located, and such arguments as 
Intervenor has made in this regard are totally irrelevant. The whole 
point here is, however, that if deintermixture problems and the Com- 
mission's declared policies and criteria promulgated subsequent to the 
Van Curler case are to be disregarded, as the Commission has done in 
this case, there is no basis in law or in fact for ignoring Petitioner's 
pending request to improve its service in Bakersfield. 


it. 


The fact is, however, that the Commission has modified the Sixth 
Report and Order by its adoption of new allocation criteria in its Report 
in Docket 11532 and by its deintermixture action of March 1, 1957, 
(supra) based on such criteria. The entirely new principal of equalizing 
competition was introduced through these modifications. The Report in 
Docket 11532 formally established, as a matter of interim policy, 
criteria designed to improve the opportunities for effective competition 
among television stations. These standards were to govern the deter- 
mination of whether to add or delete channels in a community. The 
change in policy and governing principles which has occurred is re- 
flected aptly in the WIRL case,° decided well after these developments. 
Although Iatervenor evidently believes this case supports the Commis- 
sion's authority to do whatever it wishes, such interpretation of the 
decision is neither sound nor perceptive, and it is perhaps significant 
that the Commission, in its brief, does not refer to it. In the WIRL 
case, the Court upheld the Commission's authority to delete the only 
VHF station in Peoria, where there were already two UHF assignments. 
It is inconceivable that the Court would have upheld this deletion of a 
technically feasible, valuable public facility if it purported to be made 
only under the authority and principles of the Sixth Report. The Court, 


6 WIRL Television Company v. United States, et al., 102 U.S. App. D.C. 
341, 253 F. 2d 863 (1958) 
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field case 


in this case, made its decision in the light of the policy changes and 
modifications contained in the Commission's Report in Docket 11532, 

in which the principle of equalizing competition through allocation was 
adopted. This decision is no authority for random Commission action 
unrelated to any principle. In essence, it recognized that the Commis- 
sion had changed its policy, that it had properly adopted modifying 
criteria, that it had authority to adopt such criteria, and that the partic- 
ular deintermixture action in Peoria was a reasonable application of 
the modified criteria. The Court apparently believed that the objective 
of improving the opportunities for effective competition which the Com- 
mission had officially embraced would be better served by making the 
community involved all VHF or all UHF. Thus this case is actually, on 
its merits, a strongly supporting one for Petitioner's basic position, 
namely, that it seeks and desires action to make Bakersfield all UHF 
or all VHF, and opposes abortive short-sighted actions defeating of that 
end. No other treatment can possibly advance the goals or meet the . 
criteria which the Commission has promulgated. ! 


It. 


Among the other cases cited in the opposition briefs, the Spring- 
7 is not actually available to support the Commission's action 
herein, because it involved a second VHF grant at Hartford, which, al- 
though having adverse impact on UHF operators, was justified on 
grounds related to terrain factors, site problems, white area questions 
and other specially based reasons. The Jacksonville case, which the 
Commission asserts has bearing here, is of doubtful pertinence. It 
arose in an adjudicatory context and directly involved only the narrow 
question of whether there was justification for issuing a stay of a grant 
of an application on an already allocated channel. It did not involve an 


‘ Springfield Television Broadcasting Corporation et al. v. United States, 


a. "is S. App. D.C. __, 259 F. 2d 170 (1958) 


3 acksonville Journal ct Ganaeany v. Federal Communications Commission 
101 U.S. App. D.C. 12, 246 F. 2d 699 (1957) 
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appeal from a rule making order. The Greylock case, ° the importance 

of which the Commission attempts to minimize, remains significant as 

reflecting this Court's concern with allocation actions which do not take 
into account the realities of random action in their physical impact 


where policies are unsettled. 


IV. 


Much of the Commission's brief is devoted to an endeavor to 
justify its action, in intensifying the Bakersfield intermixture problem 
by the random additions of Channels 39 and 17. In essence, its action 
rests on certain "findings" to the effect that the assignments in ques- 
tion are feasible under the Sixth Report and Order, that there is a need 
for more service in Bakersfield, and that applicants with broadcast 
experience have represented themselves as standing ready to proceed 
without regard to the allocation uncertainty or the possibility of changes 
which might result from the deintermixture plans which are pending. 
Although the Commission has had before it for years entirely workable 
plans for sound television allocations in the San Joaquin Valley, and 
has presently before it proposals conforming to the criteria established 
in Docket 11532, it says that it must embark upon the random action 
involved here because it is unable yet to decide its allocation policy. 
Inasmuch as the San Joaquin Valley is a single, flat region, contained 
by mountains, with virtually identical conditions throughout its length 
and breadth, and the Commission has before it workable plans for 
either VHF, or UHF television, the various rationalizations for delay 
are unconvincing. There is no real justification for the continued delay 
in arriving at a relatively uncomplicated decision, the facts essential 
to which have long been before the Commission. Even if there were 
justification for continued action, it would not warrant the confusion to 
the public, and imposition of the known adverse effects from intermix- 
ture, which is sure to ensue from these random allocations. 


° Greylock Broadcasting Corporation v. United States, 97 U.S. App. D.C. 
414, 231 F. 2d 748 (1956) 
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It appears that the Commission has been induced to take this 
abortive step at least in substantial part by representations of certain 
applicants that they are ready to proceed despite the policy uncertainties 
mentioned. The Commission in its brief acknowledges the presence of 
such uncertainties while disclaiming that its action herein complained 
of will have any effect upon its consideration of pending petitions, or 
development of long-range policies. As to this, representations are not 
facts, and the "findings" referred to in this connection strain the mean- 
ing of the word. There has been no opportunity to examine the motives 
of those who profess readiness to become the second and third UHF 
stations in an intermixed market of the size involved here. Certainly 
their position is vastly different from that of Petitioner who has actually 
operated a UHF Station in Bakersfield through the difficult past six 
years, and has a heavy investment in fact both financially and in terms 
of its responsibility to the public. Moreover, there is no basis for find- 
ing as the Commission evidently has done that the experience of the 
parties whose representations have been relied upon, is relevant, or 
entitled to the weight apparently given it, in relation to the worsening 


of an intermixture situation herein involved. 10 


i 
| 


Vi 


Although the Commission claims that these UHF drop-ins are not 
prejudicial to any action it might take on the long-pending deintermix- 
ture petitions, it only relies in this connection on the conditions which 
it would put in grants on the channels involved. But, words have no 
strength, or substance in this kind of matter. It is very well to argue 
theoretically that investments, and changes which the public will be 


forced to make to meet these random actions, may be disregarded in 


= It appears from page 8 of the Commission's brief, and page 6 of Inter- 
venor's that the principal especially stressed in this connection is the same one 
who was unable to maintain a UHF operation against VHF competition in Sacra- 
mento, and that his experience consisted of presiding over the demise of the 
UHF station there. (Intervenor refers to him as the former operator of a 
defunct UHF station in Sacramento, a much larger city than Bakersfield). 
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the development of ground rules and policies, but theory cannot ignore 
fact. It is unrealistic to contend that public and broadcaster would not 
be seriously affected by the actual introduction of more UHF facilities, 
or by policy changes which could make such changes valueless in the 
very near future. On the other hand, it is equally unrealistic to say 
that the existence of stations on these assignments would not have in- 
fluence on the shaping of allocation decisions. Now the problem of 
applying new policy to Bakersfield assignments is simple, there being 
only one UHF facility (Petitioner's) in being, and Petitioner willing to 
accept either an all VHF or all UHF solution. It is short-sighted policy 
to intensify the intermixture while there is any chance of curing the 
fundamental problems, and there is such chance already before the 
Commission. Does the Commission really believe that conditions can 
solve the problem posed by encouraging the construction of additional 
UHF stations in Bakersfield if the area, in the foreseeable future, is to 
go VHF. What of the effect on the public in terms of equipment invest- 
ment and conversion costs to receive the new stations, and its reliance 
on Government policies, from the intrusion of these assignments in an 
admittedly unstable situation? The assignments cannot be anything 
else but prejudicial. 


Furthermore, the assignment of Channel 39 is specifically pre- 
judicial to this Petitioner, and neither opposing brief has come near 
meeting the point in this regard. The Commission claims to have pro- 
tected its powers in this respect by reservation of right to substitute 
some other channel for 39 in the event of UHF deintermixture for 
Bakersfield, and need to use that channel as a replacement for 10 as 
proposed in one alternative of Petitioner's pending, unacted upon re- 
quest. Otherwise, the Commission would have had to admit that it has, 
without consideration or decision, ruled adversely by implication on 


the pending petition. There is nothing, however, in the Commission's 
brief or in the record before the court to show availability of other 
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UHF channels at Bakersfield, and the Commission's statement that 
there is no reason to doubt the availability of other UHF channels, being 





unsupported by any facts, factual references, or other foundation, con- 
stitutes only dogma. Similarly, the problem which would arise, with 
respect to conditions as to substitution of channels in the event Bakers- 
field is made VHF, which Petitioner stressed in its main brief, has not 


been answered at all. 


Vi 


Certain aspects of Intervenor's brief call for special attention. 
The entire third argument, beginning on Page 22, is irrelevant to the 
issues before this Court. The petitions referred to have not been con- 
sidered or acted upon by the Commission, and such inaction is one of 
the primary burdens which has compelled Petitioner to seek relief 
from the Court. The disputes which Intervenor has had over the plead- 
ings in the case still pending before the Commission have no bearing 
here. Inclusion of this material may, however, be utilized in a different 
way than intended to aid comprehension of the problem which is before 
the Court. : 


Intervenor originally opposed the addition of these UHF channels, 
and its change in position is better explained by the sequence of events 
than by the change in ownership of KERO-TV. After the Commission, 
on January 6, 1958 (R. 121-124) determined to add UHF Channels 17 
and 39 to Bakersfield, Petitioner presented a workable VHF alternative 
to deletion of Channel 10 which would leave Intervenor undisturbed on 
10 if the Commission wished to follow this route (R. 154-157; R. 180- 
184). Intervenor, if it really were not interested in preventing the com- 
ing of effective competition in Bakersfield, would have had no concern 
with the VHF alternative. It is, however, opposing any course save 
intermixture and, in talking of happily ripening permanent solutions for 


Bakersfield, it is of course embracing the most extreme intermixture 


10 


imaginable, i.e., 3 UHF and 1 VHF, in a town which the Commission's 
footnote 1 shows to be of 35,000 population. This would, indeed, be a 
happy solution for Intervenor as the possessor of the only VHF station 
in Bakersfield. The contentions of Intervenor that this would make for 
effective competition are simply not credible, and the claims about a 
single VHF station not inhibiting the entry and growth of additional 
stations is completely negated by the Commission's own conclusions 
and assumptions in the series of deintermixture actions of March 1, 


1957 supra, including particularly those in the Springfield Deintermix- 


11 Peoria Deintermixture Case,” and even in the Fresno 


ture Case, 
Deintermixture Case+* where the facts are identical as to propagation, 


topography, presence of a single VHF facility, but in a larger commu- 
nity. The Commission's assumptions on the effect of such intermixture 
are precisely opposite to those of Intervenor. For example, in the 
Peoria case, the Commission expressly declared that the VHF station 
in such a market (1 VHF-2 UHF) generally seriously affects, if not 
cripples, the ability of the UHF station to render service. In the Fresno 
case, the Commission similarly noted that its experience in other mar- 
kets has demonstrated that the establishment of a VHF station in a UHF 
market such as Fresno, generally seriously affects the ability of the 
UHF station to continue to render service to the public. The argument 
to "self-evident" superiority of a one VHF, three UHF allocation for 
Bakersfield, and the readiness of Intervenor to embrace and espouse 
such an allocation has to be considered in the light of its interest and 
of the above mentioned comparisons. The only self-evident thing here 
is that the position of the UHF facilities in such a picture would be 
crippled and permanently handicapped. It is also inferable from Inter- 
venor's zeal on behalf of the UHF additions that it is conscious of 


11 is RR 1525 


1 i5 RR 1550 
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certain realities which the Commission chooses to ignore. Ihtervenor, 
like Petitioner, knows that if these UHF assignments are intruded, no 
matter on what conditions, they will be an obstacle to the development 





of any policy, and perhaps fatal to any chance of deintermixture. Inter - 
venor thus confirms, though perhaps unintentionally, the very grave 
concern of Petitioner over the disruptive and permanent effects of these 


random allocation actions. | 


VII. 


Finally, with regard to the discussions on the evils of delay, and 
the Court's power to deal therewith, Petitioner does not acknowledge 
that the Commission has a difficult problem here, or that there is any 
excuse for delay. The reference in the Commission's brief to "indefinite 
delay proposed by Petitioner" is unfounded and unwarranted, It is the 
Commission which is indulging in delay, and Petitioner which is en- 
deavoring to end it. While the unjustified delay continues, Petitioner is 
of course endeavoring to halt the making of UHF additions in this inter- 
mixed Situation because the same will be injurious and are without 
reference to any guiding principle. In the whole course of the contro- 
versies involved herein, Petitioner has steadfastly sought to have the 
ground rules and principles established for the development of tele- 
vision in its community, so as to enable it to plan its own future, and 
so as to avoid needless confusion to the public. It has not asserted that 
allocation has to be one way or the other, but it must be in accord with 
principles of uniform character, and it must be made known in sucha 
way that interested persons know how to proceed. Any action would be 
better than continued inaction. : 


Otherwise, Petitioner is satisfied that the Court has full authority 
and power to grant the relief which Petitioner seeks, including the 
inherent power to deal with the problem of delay, within the framework 


of the pleadings and prayer herein.!4 


4 american Broadcasting Company v. Federal bie acetate! Commission 
etal., 89 U.S. App. D.C. 298, 191 F. 2d 492 (1951) ; 


<2 


vill. 


In the light of the foregoing, it is respectfully submitted that this 


Honorable Court should adjudge invalid and set aside the Commission's 
order of January 6, 1958, adding channels 17 and 39 to Bakersfield, 
California, pending decision on the basic allocation questions presented 
and still pending in the San Joaquin Valley, and that this Court should 
order the Commission to decide promptly the matters before it on this 


question. 
Respectfully submitted, 


LESTER W. SPILLANE 


Hearne & Spillane 
405 Central Tower Building 
San Francisco 3, California 


BEN C. FISHER 
CHARLES V. WAYLAND 


Fisher, Wayland, Duvall and Southmayd 
703 Perpetual Building 
Washington 4, D. C. 


Attorneys for Petitioner 


BAKERSFIELD BROADCASTING 
COMPANY 


March, 1959 





APPENDIX 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


BAKERSFIELD BROADCASTING COMPANY, 
Petitioner, 
Vv. ! 
THE UNITED STATES OF AMERICA, 
and 
FEDERAL COMMUNICATIONS COMMISSION, 


Respondents. 


PETITION FOR REVIEW OF ORDERS ! 
OF THE FEDERAL COMMUNICATIONS COMMISSION. 


a Jurisdiction and Venue 


1. This petition is filed pursuant to Section 402(a) of the 
Communications Act of 1934, as amended (47 U.S.C., Sec. 402(a)) 
for the review of the Report and Order of the Federal Communications 
Commission released January 6, 1958, attached hereto as Exhibit 1, 
whereby the Commission finalized a Notice of Proposed Rule Making 
released July 16,1956, to add UHF Channels 17 and 39 to Bakersfield, 
California, effective February 7, 1958, and a Memorandum Opinion 
and Order released April 28, 1958, denying a Petition for Reconsidera- 
tion of Bakersfield Broadcasting Company in this matter, attached as 
Exhibit 2. | 

2. Petitioner, Bakersfield Broadcasting Company, a California 
corporation, holds a license for Television Station KBAK-TV, which 
has, since August, 1953, operated on UHF Channel 29 at Bakersfield, 
California. The respondent, the Federal Communications Commission, 
is an agency of the Federal Government created by the Communications 





2 
Act of 1934, as amended (47 U.S.C. Sec.151, et seq.) and is charged 
with the responsibility for enforcement of said Act. 

3. This Court has jurisdiction and venue under the above- 
mentioned Section 402(a) of the Communications Act of 1934, as 
amended, and Sections 2, 3 and 4, of the Judicial Review Act of 1950 
(5 U.S.C, Sections 1032, 1033 and 1034), and, as to venue, that part 
of Section 3 of the Judicial Review Act of 1950 which provides, inter 
alia, that venue shall be in the United States Court of Appeals for the 
District of Columbia Circuit. | 


Ii. Nature of the Proceedings as 


to Which Relief Is Sought 


1. Pursuant to the nation-wide television allocation plan which 
was adopted in April, 1952, VHF Channel 10 and UHF Channel 29 were 
allocated to Bakersfield, California. At the same time, VHF Channel 
12 and UHF Channels 18, 24, 47 and 53 were allocated to Fresno, 
California. 1/ Both of these cities, approximately 100 miles apart, 


are located in the San Joaquin Valley, with similar topographical and 
other conditions ‘as they affect television propagation and coverage. 
KERO-TV and KBAK-TV have, respectively, occupied Channels 10 and 
29 in Bakersfield, since 1953. 

2. By 1955, UHF stations operating in intermixed areas, i.e., 
where both VHF and UHF assignments existed, were encountering 
serious difficulties, resulting in the presentation of numerous petitions 
for deintermixture. In this connection, Bakersfield Broadcasting 
Company, on May 11, 1955, submitted a petition to delete Channel 12 
from Fresno and add it to Bakersfield, so as to deintermix these com- 
munities by making Bakersfield all VHF and Fresno all UHF. At the 
time of this petition, Fresno had two operating UHF stations, and the 
VHF channel, though applied for, had not been specifically awarded. 


1/ ‘Sixth Report and Order, Docket No. 8736 (F.C.C. 52-294), 
April 14, 1952. 
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The petition of Bakersfield Broadcasting Company was denied, along 





with other deintermixture petitions for other communities, without 
consideration of its merits, by the Commission's Report and Order 
released November 10, 1955 (13 Pike & Fischer Radio Regulation, 
1511, hereinafter cited as "RR"). 2/ In this same Order, the Com- 
mission instituted a general rule making proceeding intended to develop 
an effective nation-wide solution to the UHF difficulties (Docket No. 
11532). 

3. All interested parties were invited to submit aisanteeie and 
offer solutions to the UHF dilemma. Bakersfield Broadcasting Com- 
pany submitted detailed comments, further urging and showing the 
practicality of a deintermixture solution to the Bakersfield and Fresno 
allocation problems. Subsequently, on June 26,1956, the Commission 
issued its Report and Order terminating the proceeding (13 RR 1571), 
projecting a long-range plan for consideration of major allocation 
changes, and launching specific interim proposals for channel changes 
which would meet certain criteria concerned, in essence, with creating 
improved opportunities for more effective competition. Among these 
interim, or local, deintermixture proposals was that initiated in Docket 
11759 (F.C. C. 56-600) to delete Channel 12 from Fresno and reassign 
it to Santa Barbara, California. Nothing was proposed as to Bakers- 
field. Bakersfield Broadcasting Company commented extensively in 
this rule making proceeding, showing in detail that Bakersfield had 
greater need than Santa Barbara for the channel, and that the channel 
could be more feasibly allocated to Bakersfield in the light of inter- 
ference problems involving Mexican stations. Nevertheless, the Com- 
mission, in a Report and Order released March 1, 1957 (F.C. C. 57-185), 
while deleting channel 12 from Fresno, subject to show cause proceed- 
ings, added it to Santa Barbara. This Report and Order has never been 
implemented, and a Petition for Reconsideration of it, urging allocation 


2/ Shortly after this decision, a Fresno applicant for Channel 12 


was granted a permit, and thereafter allowed to commence 
operation. 
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of Channel 12 to Bakersfield, filed by American Broadcasting 
Company on April 1, 1957, is still pending. 

4, In light of this decision, which appeared to have the effect of 
making Fresno all UHF and rejecting any VHF relief for Bakersfield, 
and as the logical corollary thereof, Bakersfield Broadcasting Com- 
pany next, on April 9, 1957, petitioned to delete Channel 10 from 
Bakersfield so that both Fresno and Bakersfield would be all UHF. 
This petition is still pending without action. 

5. Meanwhile, in response to a petition by another party, the 
Commission had issued a Notice of Proposed Rule Making in Docket 
No. 11785 (F.C. C. 56-683), released July 16,1956, to consider the 
addition of UHF Channels 17 and 39 to Bakersfield. The petition to add 
these UHF channels was opposed by Bakersfield Broadcasting Company, 
but only for the reason that such channels should not be added without 
determination of the fundamental deintermixture question of whether or 
not Bakersfield and the entire San Joaquin Valley was going to be a 
VHF or a UHF area. 

6. Thereafter, another party also filed for the addition of UHF 
Channels to Bakersfield, and opposition thereto was again submitted by 
Bakersfield Broadcasting Company. In this Opposition, submitted 
September 9, 1957, Bakersfield Broadcasting Company drew attention 
to the fact that since April, 1957, it had had on file a petition to delete 
Channel 10, and declared that this request should be decided before 
any random drop-in of UHF channels should be considered for Bakers- 
field because the question was still open whether VHF channels were to 
be added to Bakersfield or the existing VHF channel there deleted. 
Nevertheless, the Commission, by its Report and Order released 
January 6, 1958 (Exhibit 1), here under review, proceeded to allocate 
the additional UHF channels without regard to the related matters 
pending before it. 

7. On February 5, 1958, Bakersfield Broadcasting Company 
petitioned for reconsideration of this Order, reciting its efforts to 
bring about competitive television for Bakersfield on either an all VHF 


4) 
or all UHF basis, contending that Bakersfield and the San Joaquin 


Valley public were entitled to a determination as to assignment policies 
governing television development in their area, and showing that it 
would be adversely and grievously affected if the Commission were to 
drop in UHF channels at random without action on pending matters. 
This petition also reviewed the history of these proceedings, the de- 
lays in acting on Bakersfield Broadcasting Company's petition to delete 
Channel 10, the requirements of the Administrative Procedure Act in 
this regard, and the fact that allocation of Channel 39 under conditions 
opening it to any applicant had the effect of foreclosing any action on 
the merits of the Bakersfield Broadcasting Company petition to delete 
Channel 10. The Commission, by the Memorandum Opinion and Order 
of April 28, 1958 (Exhibit 2), here under review, denied this petition. 

8. As final collateral references, Bakersfield Broadcasting 
Company's petition to delete Channel 10 was modified on February 6, 
1958 and May 12, 1958, so as to bring to the Commission a complete 
alternative VHF plan in the event the Commission was unwilling to de- 
lete Channel 10 from Bakersfield. These petitions present, with con- 
clusive engineering evidence, the feasibility of assigning VHF Channels 
8 and 12 to Bakersfield, giving Bakersfield three VHF channels. Fresno, 
under this alternative plan, could be either all UHF or all VHF. 


Ii. Grounds On Which Relief Is Sought 


1. The Commission's actions in this matter are arbitrary, 





capricious, illegal, a denial of due process, not supported by the 
record in the rule making proceedings involved, and otherwise con- 
trary to law. | 

2. The haphazard and random dropping in of additional = 
channels at Bakersfield, without regard to long-pending petitions seek- 
ing basic policy decisions as to whether Bakersfield is to be all VHF 
or all UHF is arbitrary and capricious and denies due process of law 
for the existing stations in that community. | 
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3. Bakersfield Broadcasting Company, as the operator of an 
existing UHF station in an intermixed market, and the public, are en- 
titled as a matter of law to know the basic ground rules which are to 
govern the development of television in the community, which know- 
ledge has been unlawfully withheld by inaction. 

4. The determination to deintermix in one of the two centers of 
the San Joaquin Valley without any decision with respect to the other 
despite pending petitions, is inconsistent, arbitrary and violative of 
the basic principles of the Communications Act of 1934, as amended. 

5. The failure to act on the long-pending deintermixture peti- 
tion of Bakersfield Broadcasting Company is contrary to the Adminis- 
trative Procedure Act, which assures interested parties the right to 
petition for the issuance, amendment, or repeal of a rule and to prompt 
notice of the denial of any such petition. The Commission may not, as 
it has done here, dispose of such a petition by implication, without 
notice, nor can it rightfully defeat the purpose of such petition and the 
rights of the petitioner by inaction. 

6. The Commission's action is arbitrary and capricious in that 
if the UHF channels are added and occupied by new applicants, which 
is what the Commission's decision invites, the Commission would be 
foreclosed from considering and acting upon Bakersfield Broadcasting 
Company’s Channel 10 petition on its merits. 

7. The Commission's further intermixture of Bakersfield con- 
tradicts and conflicts with the principles set forth in the Report in 
Docket No. 11532 and the Communications Act of 1934, as amended, 
and by encouraging further UHF development arbitrarily limits, if not 
prevents, the Commission from making the area all VHF. 

8. The Commission's actions are inconsistent with Section 307(b) 
of the Communications Act of 1934, as amended, in that they propose 
the adding of unequal facilities to Bakersfield and the San Joaquin Valley. 
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IV. Prayer for Relief i 
WHEREFORE, petitioner prays that this Court: : 
1. Adjudge invalid and set aside the Report and Order of the 
Commission released January 6, 1958, and reaffirmed April 28, 1958; 
2. Direct the Commission to act without further delay and 
consider and dispose of in a definitive manner Bakersfield Broadcasting 
Company's pending petition for the deintermixture of Bakersfield; and 
3. Grant such other relief as may seem just and equitable. 
Respectfully submitted, 


BAKERSFIELD BROADCASTING 
COMPANY : 


By its Attorneys, © 
Fisher, Wayland, Duvall & Southmayd 
703 Perpetual Building | 
Washington 4, D. C. 
/s/ Ben C. Fisher 
Of Counsel: | 
Hearne & Spillane 


405 Central Tower Bldg. | 
San Francisco 3, California. 


Dated: June 27, 1958 
EXHIBIT NO. 1 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 





i B 
FCC 58-11 


In the Matter of 53115 
| 


Amendment of Section 3. 606, 
Table of Assignments, 
Television Broadcast Stations 
(Bakersfield, California). 


Docket No. 11785 | 


ne eee ee ee ee ee” 


REPORT AND ORDER | 
By the Commission: Commissioners Lee and Mack not participating. 
1. The Commission has before it the proposals set out in its 
Notice of Rule Making (FCC 56-683) released on July 16, 1956,2/ and 
17 A corrected Notice was released on July 18, 1956. ! 
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published in the Federal Register on July 20, 1956 (21 FR 5449), to add 
UHF Channel 17 or UHF Channels 17 and 39 to Bakersfield, California, 
in response to a petition filed by California Inland Broadcasting Co., 
permittee of Station KFRE-TV on Channel 12 at Fresno, California, as 
follows: 


City Channel No. 


¢ te, Present Proposed 
Bakersfield, California 10-, 29 10-, 17, 29 or 10-,17, 29,397 .s 


2. Comments were filed by California Inland and by three Bakers- 
field parties: Kern County Broadcasters, Inc., (KERO-TV), Bakers- 
field Broadcasting Company, (KBAK-TV), and Marmat Radio Company. 

3. Bakersfield, whose population in 1950 numbered 34, 784, has 
been assigned Channels 10 and 29. Kern County Broadcasters, Inc., 
operates Station KERO-TV on VHF Channel 10 and Bakersfield Broad- 
casting Co., operates Station KBAK-TV on UHF Channel 29. The 
instant proposals would add Channel 17 or Channels 17 and 39 to this 
community without any other changes in the Table of Assignments. 
California Inland urges that the two UHF channels would conform with 


the rules and would provide a full-time outlet for national network pro- 


grams and for an additional non-network station. Marmat Radio sup- 
ports the proposal, urging that the area needs and can support additional 
television outlets and that, if additional channels are made available, it 
will apply for use of one of them. 

4. Kern County Broadcasters and Bakersfield Broadcasting 
Company, licensees of the two television stations operating in Bakers- 
field, oppose the assignments. They argue that there is no need for an 
additional outlet in Bakersfield since all three networks have affiliations 
with the two existing stations and 83. 2% of the network programs are 
carried by these stations. They contend that California Inland, operating 
on Channel 12 at Fresno, seeks the addition of UHF channels in Bakers- 
field so that it may obtain a dominant position in the whole San Joaquin 
Valley to the detriment of the existing stations in Bakersfield. They 
also contend that such action may prejudice action which may be taken 
on proposals advanced in the general television allocation proceeding in 
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Docket 11532. Bakersfield Broadcasting has urged that Bakersfield 
should be deintermixed by assigning VHF Channel 12 or 8, or: both, to 
make Bakersfield all-VHF. 





5. California Inland contends in reply that the assignment of 
additional UHF channels to Bakersfield is in accord with the objectives 
of the Sixth Report in that it would provide for multiple outlets; that it 
would strengthen UHF in Bakersfield and elsewhere; and would further 
the Commission's long-term television objectives. It submits that 
licensees are not protected from additional competition and that licensee 
qualifications and the proposed operations of permittees have no bear- 
ing on the issues in an allocation proceeding such as this. : 

6. On July 26,1957, Sacramento Broadcasters, Inc., filed a 
petition requesting that Section 3.606 of the rules be amended to add 
Channel 17 to Bakersfield or, in the alternative, that the Commission 
issue an immediate decision in the instant proceeding taking such action. 
Sacramento urges that Bakersfield is an important population, manu- 
facturing, and industrial center and that it needs an additional UHF 
channel to provide a full-time outlet for a third choice of local and net- 
work programs. It urges that there is no reason why Channel 17 should 
not be added to Bakersfield even though the Commission still has under 
consideration deintermixture proposals affecting Bakersfield, and that 
if the channel is added Sacramento is prepared to file an application 
immediately and, upon receiving a grant, will proceed with construction 
of a station without waiting for any further Commission action relating 
to deintermixture in the Bakersfield area. 2/ i 





2/ On April 9, 1957, Bakersfield Broadcasting Co. filed a petition for 
rule making requesting the substitution of Channel 39 for Channel 10 at 
Bakersfield. Oppositions to this request were filed by Wrather-Alvarez 
Broadcasting, Inc., and Kern County Broadcasters, Inc. On June 24, 

1957, Coast Ventura Co. filed a petition requesting the deletion d Chan- 
nel 10 from Bakersfield and its assignment to Oxnard or Ventura, 
California. Oppositions to this request were filed by Wrather-Alvarez 
Broadcasting Co., Kern County Broadcasters, Inc., and Channel City 
Television and Broadcasting Corporation. On April 29,1957, O'Neill 
Broadcasting Co. filed a request for the deletion of Channel 10 from 
Bakersfield and the substitution of Channel 39 therefor. Oppositions to 

this petition were filed by Wrather-Alvarez and Kern County Broadcasters. 
These requests are not under consideration in this cialis and are 
therefore not discussed further herein. 
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7. On September 11,1957, Bakersfield Broadcasting Company, 
permittee of Station KBAK-TV on UHF Channel 29 at Bakersfield, filed 
an opposition to Sacramento's request, pointing out that requests are 
pending for deintermixture of Bakersfield, either by adding VHF channels 
or by deleting Channel 10. Bakersfield Broadcasting urges that affir- 
mative action on Sacramento's request at this time would further compli- 
cate and confuse solution of the television problems in the Bakersfield 
area and that such action might tend to prejudice and complicate the 
reaching of a basic policy determination regarding deintermixture of 
Bakersfield. 

8. The Commission is presented with a request for the addition 
of two UHF channels to Bakersfield, both of which may be assigned in 
conformance with the rules and without requiring any other changes in 
the Table of Assignments. Interest has been shown in these assign- 
ments by three parties, all having radio or television broadcast ex- 
perience. We are of the view that the addition of the requested UHF 
channels will serve the public interest since they will make it possible 
for the people in this area to have additional local television outlets and 
a greater choice of local and network programs. 

9. While we have considered the objections raised to any change 
in the television assignments situation at Bakersfield pending our resolu- 
tion of the deintermixture policy question involving Bakersfield presented 
by pending petitions, we do not find them persuasive. Moreover, in the 
event the Commission should determine that any of the proposals for 
deintermixture of Bakersfield should be adopted, it would take consider- 
able time to effect deintermixture in the area. In view of the interest 
displayed in using the proposed UHF assignments to bring additional 
television service to this area at this time, we do not believe that we 
would be warranted in depriving this area of a greater choice of local 
outlets and television programs because of the pendency of these deinter- 
mixture proposals. As for the arguments directed to the use that one of 
the parties might make of an added UHF channel at Bakersfield in 
strengthening its television position, we are of the view that they should 
be considered in a licensing proceeding rather than in a rule making 
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proceeding where assignments to communities and not to particular 





parties are under consideration. 

10. Authority for the adoption of the amendments is contained in 
Sections 4(i), 301, 303(c), (d), (£) and (r) and SOR) of the Communi- 
cations Act of 1934, as amended. ! 

11. In view of the foregoing, IT IS ORDERED, That the above- 
described petitions of California Inland Broadcasting Co. and Sacramento 
Broadcasters, Inc. ARE GRANTED; and that, effective February 7, 1958, 
the Table of Assignments, contained in Section 3.606 of the Commission's 
Rules and Regulations, is AMENDED, insofar as the eames named 
is concerned, as follows: 


City Channel No. 
Bakersfield, California 10-, 17, 29, 39 # 


FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris | 
Secretary 


Adopted: January 3, 1958 
Released: January 6, 1958 
NOTE: Rules changes herein will appear in dic 3- 104, 


EXHIBIT NO. 2 


BE 
FCC 58 + 395 
57228 


MEMORANDUM OPINION AND ORDER | 


By the Commission: Chairman Doerfer not participating; Commissioner 
Hyde absent. 


1. The Commission has before it for consideration a petition for 
reconsideration filed on February 5, 1958, by Bakersfield Broadcasting 
Company, permittee of Station KBAK-TV on Channel 29 at Bakersfield, 
California, directed to our Report and Order, released in this pro- 
ceeding on January 6, 1958, amending the television Table of Assign- 
ments by adding UHF Channels 17 and 39 to Bakersfield. ! 
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2. An opposition to Bakersfield Broadcasting's petition was 
filed on February 19,1958, by Lincoln Dellar, sole owner of Sacramento 
Broadcasters, Inc., licensee of Radio Station KXOA and KXOA-FM at 
Sacramento (whose petition requesting the assignment of Channel 17 to 


Bakersfield was granted by our January 6, 1958 Report and Order herein), 

and an applicant for a new station on Channel 17 at Bakersfield. 1/ 2/ 
3. In support of its petition for reconsideration, Bakersfield e 

Broadcasting contends that the assignment of two UHF channels to 

Bakersfield further complicates the Bakersfield television situation 

and is unwarranted while the deintermixture question presented by its 

pending petition to make Bakersfield all UHF and by other proposals for 

the addition of VHF assignments to Bakersfield remains unresolved.= 


1/ In view of the fact that the Commission's offices were closed prior 

to 5:00 P.M., on February 17, 1958, and closed on February 18, 1958, a 

because of the weather and snow emergency situation, this opposition q 
pleading was timely filed pursuant to Sections 1.12 and 1.18(b) of the 
Rules. 


2/ The application of Lincoln Dellar for Channel 17 at Bakersfield was 
filed on February 3,1958 (BPCT-2465). On March 7, 1958, a second 
application for the use of Channel 17 at Bakersfield was filed by Edward 
E. Urner, Maurice St. Clair, Bryan J. Coleman, John M. Brock and e 
Monroe Homer, Jr., a partnership d/b as Kern County Broadcasting 
Company (BPCT-2480). On March 10,1958, Bakersfield Broadcasting 
Company filed 2 motion requesting that no action be taken on the Dellar 
application until disposition of its subject petition for reconsideration 
and its pending petitions for rule making to deintermix Bakersfield on si 
either a UHF or VHF basis, filed respectively on April 9,1957, and 
February 5, 1958. An opposition to this motion was filed on March 20, 

1958, by Lincoln Dellar. 


3/ Bakersfield Broadcasting filed a petition for rule making on April 9, 
1957, requesting that Bakersfield be made all-UHF by deleting VHF 
Channel 10 and substituting UHF Channel 39 therefor. On February 6, 
1958, Bakersfield Broadcasting requesting that its April 9, 1957, petition 
be modified to include its alternative request to substitute Channel 8 for 
Channel 29 at Bakersfield. Oppositions have been filed to both petitions, 
and no action has yet been taken on these requests. There are also pend-_—_v* 
ing requests for rule making to deintermix Bakersfield by deleting VHF 
Channel 10, filed on April 29,1957, by O'Neill Broadcasting Company, 
permittee of UHF Station KJEO at Fresno, and on June 24, 1957, by Coast 
Ventura Company, licensee of Standard Radio Station KVEN at Ventura, 
California. O'Neill requests that UHF Channel 17 be added to Bakersfield 

if UHF Channel 39 is substituted for Channel 10. Coast Ventura requests 

that Channel 10 be shifted from Bakersfield to Ventura-Oxnard, or, in the 
alternative, that Channel 10 be shifted to Santa Barbara and Channel 12 be 
(continued on page 13) 


¥ Ae 


13 | 
It urges that action be withheld on adding any UHF channels to Bakers- 
field until the Commission reaches a decision on the deintermixture 
question, and, in any event, until action is taken on its pending deinter- 
mixture petition. Bakersfield Broadcasting argues that with the deinter- 
mixture question undecided, it is unable to ascertain from the Commis- 
sion's decision herein the underlying reasons for further intermixing 
UHF and VHF assignments at Bakersfield by adding two UHF channels; 
that the Commission's action produces confusion and the implication that 
deintermixture on a UHF basis is contemplated; and that petitioner is 
adversely affected by the Commission's failure to make clear its deinter- 
mixture intentions for Bakersfield. Petitioner states that since the Com- 
mission's decision provides no indication what assignment conditions 
may be expected at Bakersfield, it cannot make a determination whether 
to improve its UHF facilities on the assumption that the area will be 
made all UHF or intermixed or whether to wait until the Commission 
decides whether VHF channels should be added to Bakersfield. Bakers- 
field Broadcasting also claims that in assigning Channels 17 and 39 to 
Bakersfield it would appear that consideration of its pending proposal to 
substitute Channel 39 for Channel 10 at Bakersfield on its merits is fore- 
closed since in the event that its proposal to delete Channel 10 from 
Bakersfield is adopted, a substitute UHF Channel may not be available; 
that it is arbitrary and in violation of its rights to foreclose consideration 
of its specific proposal without giving reasons; and that the effects of 


the Commission's action are prejudicial to its position and violative of 


due process. 

4. In his opposition, Lincoln Dellar urges that Bakersfield Broad- 
casting has presented no facts which were not before the Commission 
(footnote #3 cont'd. ) shifted from Fresno to Ventura. Oppositions 
have also been filed to these petitions, Pending petitions for reconsidera- 
tion of the Commission's March 1,1357 Report and Order in the Fresno- 
Santa Barbara deintermixture proceeding in Docket No. 11759, wherein 
the Commission initially decided that making Fresno all-UHF by shifting 
VHF Channel 12 from Fresno to Santa Barbara rather than to Bakersfield 
would serve the public interest, also raise the question whether additional 
VHF channels (Channels 12, 8) should be assigned to Bakersfield. 


° | 
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when it decided that UHF Channels 17 and 39 should be added to Bakers- 
field and that no reasons have been advanced which would warrant re- 
consideration of the Commission's decision. He contends that, in any 
event, there is no merit to Bakersfield Broadcasting’s contention that 
disposition should be made of pending deintermixture petitions and pro- 
posals before adding two UHF channels to Bakersfield nor to petitioner's 
argument that the Commission's action herein, in effect, denies the 
pending deintermixture petitions without giving reasons therefor. Mr. 


Dellar states that he, through his wholly-owned subsidiary corporation, 


Sacramento Broadcasters, Inc., and others in the rule making proceeding 
indicated their willingness to construct and operate additional television 
facilities in Bakersfield without waiting for a decision on the deinter- 
mixture question; that the Commission expressly disclaimed in its de- 
cision that it was acting on the deintermixture petitions which would 
appear to be still pending and awaiting action at some appropriate, 
future time; and that the reasons given by the Commission, including the 
importance of providing a greater choice of local outlets and television 
programs in the Bakersfield area without further delay, fully support 
its action. 

>. The Commission has considered the above request for re- 
consideration. No matters or facts are presented therein which convince 
us that we erred in our decision or which constitute a compelling reason 
for reversal of our conclusions and action. Bakersfield Broadcasting's 
principal argument -- that the status quo of television assignments 
should be maintained in Bakersfield until the deintermixture policy ques- 
tion presented by its pending petition and other proposals is resolved -- 
was previously asserted by it in the rule making proceeding and, after 
full consideration, was rejected because of countervailing considerations. 
The interest shown by parties in the requested UHF assignments, despite 
their awareness that pending deintermixture proposals were still to be 
resolved, convinced us that the assignment of these additional frequencies 
to Bakersfield would provide a means for meeting the admitted need of 
the Bakersfield area for additional local outlets and service at an early 
date. Under these circumstances, we were, and still are, of the view 
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that it would not be in the public interest to deprive the public in this 
area of the prospect of additional service and local outlets until such 
time as the question of deintermixture is finally resolved. Further- 
more, as we pointed out in our decision, even if one of the proposals 
for deintermixture of Bakersfield should be adopted, considerable 
time would undoubtedly elapse before deintermixture could be accom- 
plished in the area. Two applications are now on file for one of the 
newly-assigned UHF channels, and we believe that the paramount public 
interest is better served by making these UHF channels available for 
use at this time than by maintaining the status quo until an ultimate 
decision is reached on the deintermixture proposals. ! 

6. While we appreciate petitioner's desire for resolution of the 
deintermixture question, our study of channel allocations and the needs 
of Bakersfield and other areas in California has not yet reached @ point 
where a decision can be made as to the over-all course of action which 
should be taken to provide greater opportunities for television growth 
and improvement in this area. When such a determination can be made, 
the deintermixture petitions involving Bakersfield will be disposed of 
in due course. We believe the reasons given in our Report and Order 
for adding UHF channels to Bakersfield at this time were sufficiently 
clear to negate any assumption that our minds are closed insofar as 
deintermixture of Bakersfield is concerned, and our action will not pre- 
clude, prejudice or affect any action which we may deem it in the public 
interest to take with respect to the deintermixture proposals of Bakers- 
field Broadcasting and other parties. ! 

7. In view of the foregoing, IT IS ORDERED, That the above 
described petition for reconsideration of Bakersfield Broadcasting 
Company IS DENIED. | 

FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris | 
Adopted: April 23, 1958 Secretary 2 


Released: April 28, 1958 
[Certificate of Service ] 
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QUESTIONS PRESENTED 
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Intervenor adopts the statement of questions: presented which 
have been stipulated by petitioner and respondents as the issues in 
this case, without conceding the correctness of any legal or factual 
premises implicit in the formulation of the questions: 

1. .Whether or not the Commission's allocation of two 
additional UHF channels to Bakersfield before acting on pending 
petitions presenting other allocation questions involving Bakerefleld 
is arbitrary, capricious and contrary to law. 

2. Whether the Commission's failure to render decisions 
thus far on pending petitions involving allocation questions in the. San 
Joaquin Valley violated rights of petitioner. - 

3. . Whether or not the Commission's allocation of two addi- 


tional UHF channels improperly prejudiced any favorable action 


on petitions to delete Channel 10 from the area or other petitions 
and requests to add VHF channels to Bakersfield. ! 

4. . Whether or not the Commission's allocation of two addi- 
tional UHF channels to Bakersfield violates Section 307(b) of the Com- 
munications Act of 1934, as amended, and principles based thereon 
as set forth in the June 26, 1956 Report and Order in. Docket No.. 11532. 











Questions presented . © 2+ + ee ee ee ee ee ee le ew 
Tabié. Of GHATIONS 6 6 ke Kee HR eee ee ee he 
Counterstatement of the case . . - - - - 6 © 6 © ew we wie e | 


Statutes, treaties, regulations, and rules involved .....- 9 
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Argument 


I. The Commission's allocation of two additional television 
channels to Bakersfield provides full and complete oppor- 
tunity to realize the ultimate objective of a satisfactor: 
allocation plan--to secure effective, vigorous, auitipie~ 
channel competitive television service for the Bakers- 
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Ul. The Commission's failure to act upon pending petitions 
to deintermix Bakersfield is not prejudicial to petitioner 18 


Ill. Favorable action upon the pending petitions is precluded 
not by any prejudice in the allocation of two additional i 
UHF channels to Bakersfield, but by inherent defects . 
in the alternatives proposed + + ++ + + + * © * # # #22 


IV. The Commission has not violated Section 307(b) of 
the Communications Act of 1934, as amended .. . . «ZT 
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Treaties: Agreement between the United States and | 
Mexico in the allocation of television channels 
along the United States-Mexico border ...... <A-3 
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Rules and Regulations of the Federal Communications 
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IN THE UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


No. 14, 541 


BAKERSFIELD BROADCASTING COMPANY, 
Petitioner | 
Vv. 


UNITED STATES OF AMERICA and 
FEDERAL COMMUNICATIONS COMMISSION, 


Respondents 
MARIETTA INVESTMENT CORPORATION, _ 


Intervenor ' 


Petition for Review of Orders of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR 
MARIETTA INVESTMENT CORPORATION 


COUNTERSTATEMENT OF THE CASE | 





On April 14, 1952, the Federal Communications Commission 
adopted its Sixth Report and Order which set forth a Table of Assign- 
ments, 47 C.F.R., §3.606, to serve as a master plan, arrived at 
through one master hearing, for the allocation of television channels 
among 1,000 cities and towns throughout the United States. | Logans- 

ort Broadcasting Corp. v. United States, 93 U.S. App.D. C: 342, 210 
F.2d 24 (1954). To Bakersfield, California, the Commission assigned 
VHF* Channel 10 and UHF* Channel 29, after rejecting counterproposals 


*VHF--very high frequency (Channels 2 to 13); UHF--ultra high 


frequency (Channels 14 to 83). 
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to add VHF Channel 8 to Bakersfield. 1 Pike & Fischer Radio Reg. 
(Part 3) 91:601, 912998-91:998a (1952). To Fresno, California, some 
105 miles distant, which was considered in conjunction with Sacramento, 
Santa Barbara, and Visalia, California, the Commission assigned 

VHF Channel 12 and UHF Channels 18 (educational), 24, 47, and 53. 

1 Pike and Fischer Radio Reg. (Part 3) 91:601, 912985-91:991d. 

‘Bakersfield Broadcasting Company, petitioner herein, began 
operation on Station KBAK-TV,. Channel 29, in Bakersfield, on August 
20, 1953. Kern County Broadcasters, Inc., the predecessor in 
interest of Marietta Investment Corporation, intervenor herein, began 
operation of Station KERO-TV, Channel 10, in Bakersfield, on Septem- 
ber 26, 1953. At approximately the same time, two UHF stations 
began operation in Fresno, to be joined in 1956 by a third station, VHF 
Channel 12, following an extensive comparative hearing between 
mutually-exclusive applicants for the assignment, California Inland 
B/Casting Co., 11 Pike & Fischer Radio Reg. 257 (1956). 

Beginning in 1955, and continuing through 1958, various pleadings 
of sundry description have been filed with the Commission, seeking 
revision in some manner of the allocation of television channels to 
Bakersfield, with or without a concomitant revision of the Fresno 
allocation structure. One series of proposals seek the VHF-deinter- 
mixture of Bakersfield (i.e., the creation of an “island” of television 
stations operating only on the VHF channels assigned to the community), 
by the addition of one or two VHF channel assignments to Bakersfield, 
in recognition of the fact, in the present state of the art, that a second 
VHF allocation will inevitably destroy all UHF operation in the area. 

On March 1, 1957, in a rule-making proceeding looking to the UHF- 
deintermixture of Fresno by the reassignment of Channel 12 in Fresno 

to Santa Barbara, the Commission rejected counterproposals to 

shift Channel 12 from Fresno to Bakersfield, with or without the addi- 
‘tion of Channel 8 to Bakersfield. Fresno Deintermixture Case, 15 

Pike & Fischer Radio Reg. 1586i (1957). After rejecting at the out- 

set the counterproposal to assign Channel 8 to Bakersfield, because 

the assignment would violate existing requirements for minimum mile- 
age separations between co-channel and adjacent-channel stations to avoid 
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electrical interference, id. at 1594, fn. 11, the Commission refused 


to transfer Channel 12 to Bakersfield instead of to Santa Barbara, 


stating, id. at 1596, par. 30: 


‘*We also believe that the record supports the basis | ox pre- 
ferring the assignment of Channel 12 to Santa Barbara over 
Bakersfield. We feel that this assignment will better serve 
our objective of fostering effective competition among a greater 
number of stations in making possible a second local television 
service to a significantly larger community. Santa Barbara 
is presently a completely VHF area with no UHF stations in 
operation or contemplated. This is not the case in Bakers- 
field where a UHF station is on the air and other UHF stations 
are operating in the San Joaquin Valley. The addition of a 
second VHF station in Bakersfield could defeat the purpose 
of deintermixing the Fresno area by placing an additional VHF 
signal over part of the area which we believe should be) (UHF’. . 


The report and order of the Commission in the Fresno deinter- 
mixture proceeding was released on March 1, 1957. Two petitions 
for reconsideration of the decision were timely filed within thirty 
days thereafter, one by a group renewing its request that Channel 12 
be shifted to Ventura, California, the other by the American Broad- 
casting Company, the ‘‘third network” of television broadcasting, 
again seeking to add Channel 8 and shift Channel 12 to Bakersfield. 
Although Bakersfield Broadcasting Company, petitioner herein, had 
participated in the Fresno rule-making proceeding, having also pro- 
posed that Channel 12 be transferred to Bakersfield, it did not file a 
petition for reconsideration therein. Instead, some eleven months 
later, on. February 6, 1958, petitioner filed a document with the Com- 
mission entitled “Modification of Petition of Bakersfield Broadcast- 
ing Company to Delete Channel 10 from Bakersfield So As to Request 
As Alternative Relief the Assignment of Channel 8 and Issuance of 
Order to Show Cause”(R. 154-179), in which petitioner requested the 
assignment of Channel 8 to Bakersfield, to be located some 25 miles 
from the city in order to comply with minimum mileage separation 
requirements, and that its license be modified to specify operation on 
Channel 8 instead of Channel 29 through show cause proceedings. There- 
after, on May 12, 1958, petitioner filed another document, entitled 
“Further Modification of Petition of Bakersfield Broadcasting Company 
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for Rule Making in Bakersfield, California” (R. 180-187), in which 
petitioner proposed that Channel 12 be reassigned from Fresno not 
to Santa Barbara but to Bakersfield, and that its license be modified 
to specify operation on Channel 12 instead of Channel 29 through show 
cause proceedings. In neither of the pleadings were the captions 
related to the Fresno rule-making proceeding. 

As the Commission observed in the Fresno Deintermixture 
Case, supra, 15 Pike & Fischer Radio Reg. at 1595, pars. 24-25 
and fn. 12, the communities of Santa Barbara, Bakersfield, and 
Ventura, California, are all within 250 miles of the border between 
the United States and Mexico, so that the United States is required by 
treaty to consult with Mexico before any assignments can be made. 
With the delay characteristic of such negotiations, no agreement has 
been consummated between representatives of the two governments, 
and accordingly the Commission has not acted to finalize its Fresno 
proceedings by acting upon the petitions for reconsideration. During 
the pendency of the petitions, a multiplicity of additional pleadings 
have been filed in the Fresno proceeding, suggesting new alternatives 
or supplements to the assignment of channels in Fresno. . It may be 
noted that they are principally concerned with the suggested ‘‘drop-in” 
of additional VHF television channels in.Fresno, through the reallo- 
cation of the channels from other smaller communities, the station 
sites to be restricted to a location some distance from Fresno in 
order to comply with the Commission's requirements for minimum 
mileage separations between co-channel and adjacent-channel stations, 
47 C.F.R., §3.610. Since the proposals are directly related to other 


Fresno rule-making proposals, and are mutually exclusive with several 


of them, they have likewise not been acted upon by the Commission 
at this time. | 


A second series of proposals to revise the television alloca- 
tions in Bakersfield has revolved about plans for UHF-deintermixture 
of Bakersfield (i.e., the creation of an “island” consisting only of 
UHF stations allocated to the community), by the deletion of intervenor's 
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present assignment of VHF Channel 10 from Bakersfield, With or 


without a reassignment to another area, and the modification of inter- 
venor's license to specify operation on Channel 39 or some other UHF 
channel, instead of Channel 10 (see R. 122, fn. 2, 16 Pike & Fischer 
Radio Reg. 1567, fn. 2; R. 137, fn. 3, 16 Pike & Fischer Radio Reg. 
1568a-1568b, fn. 3; R. 140-153). The pleadings proposing the de- 
letion of Channel 10 from Bakersfield recognize that the Commission 
must first determine that in its judgment such modification will pro- 
mote the public interest, convenience, and necessity, and that inter- 
venor as a licensee has the right to show cause by public hearing why 
such order should not issue, with the burden of proceeding with the 
introduction of evidence and the burden of proof both placed upon the 
Commission by Section 316 of the Communications Act of 1934, as 
amended, 66 Stat. 717 (1952), 47 U.S.C., §316. In addition, any 
action the Commission might take would be subject to further con- 
sideration in light of a report expected to be issued within the next 
several weeks by the Television Allocations Study Organization, based 
upon an extensive program of research and development undertaken 
by the broadcast industry in response to the request by the Commission 
to explore the technical possibilities and practicabilities of UHF opera- 
tion, Second Report on Deintermixture, 13 Pike & Fischer Radio Reg. 
1571, 1578-1579 (1956). | 

The third series of proposals to provide for more effective 
competition among a greater number of stations in the Bakersfield 
market, the program adopted by the Commission in the report and 
order here complained of, looked to the addition of UHF Channel rv, 
or UHF Channel 39, or both, to Bakersfield, without disturbing the 
present intermixture of VHF and UHF channels in Bakersfield, pend- 
ing the Commission's ultimate determination of a final plan for tele- 
vision allocations. The proposals were initiated by California Inland 
Broadcasting Company, then permittee and now licensee of Television 
Station KFRE-TV, Channel 12, at Fresno, California, by a petition 
requesting the institution of rule-making proceedings to amend the 
Table of Assignments, 47 C.F.R. §3.606, so as to add one or both 
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UHF channels to Bakersfield. (R. 2-3). It was pointed out that the 
assignments would meet all requirements of the Commission's Rules 
and Regulations without further changes, and would provide a full- 
time outlet for each of the three national networks and a facility for 
alocal non-network station (R. 2). The petitioner stated: “In the 
event the Commission amends the Table of Assignments as requested 
in this petition, the controlling interests of California Inland Broad- 
casting Co. plan to file an application in which such interests shall 
participate for construction permit for Channel 17 at Bakersfield. ” 
(R. 3). 

The proposal to add UHF channels to Bakersfield was opposed 
by Bakersfield Broadcasting Company, petitioner herein, operator of 
Channel 29 in Bakersfield (R. 9-53), and by intervenor’s predecessor 
in interest, operator of Channel 10 in Bakersfield (R. 54-70). There- 
after, by order adopted on July 11, 1956, and released on July 16, 
1956, the Commission issued a notice of proposed rule making inviting 
interested parties to submit their views, and pointing out that comments 
proposing the reassignment of Channel 12 from Fresno to Bakersfield 
should be filed in the Fresno rule-making proceeding, and not in the 
instant proceeding (R. 71-74). 





In addition to the owners of Station KFRE-TV, which had initi- w 
ated the proceeding, two parties came forward in support of the pro- oa 
posal as prospective applicants. Marmat Radio Company, licensee ; 
of Radio Station KBIS in Bakersfield, stated in support of the proposal: ¢ 
“If additional channels are available, Marmat Radio Company or some sa 
of its members will file an application for the new facility." (R. 76). . 


The Commission having failed to act promptly after comments and 


reply comments were received, a petition to add Channel 17 to Bakers- ba 
field or, in the alternative, to issue an immediate decision in the pend- ’ 
ing proceeding was filed on July 26, 1957, by Sacramento Broadcasters, a 
Inc., the licensee of Radio Stations KXOA and KXOA-FM in Sacramento, 

and former operator of a defunct UHF station in that city. (R. 109-112). “ 
.Sacramento, which was wholly-owned by one Lincoln Dellar, stated * 


that the Commission was presumably holding up its decision because 








of deintermixture proceedings which would discourage prospective 
applicants from filing, but that this was unnecessary: “For if said 
channel is added, Sacramento Broadcasters, Inc., is prepared to 
immediately apply for a construction permit, and after obtaining 
same, to proceed at once to construct a station, without waiting for 
any further Commission action relating to deintermixture” (under- 
lining in original)(R. 111). 

By report and order adopted on January 3, 1958, and released 
on January 6, 1958, the Commission granted the petitions of California 
Inland and Sacramento, and added Channels 17 and 39 to the existing 
assignments of Channels 10 and 29 to Bakersfield (R. 121-124, 16 
Pike & Fischer Radio Reg. 1565 (1956)). Since interest had been 
shown in the assignments by three parties, all having radio or tele- 
vision broadcasting experience, and since it would take considerable 
time to effect deintermixture in the area in the event that the Commis- 
sion should determine upon this course, the Commission was of the 
view that the people of the area should not be deprived of the oppor- 
tunity to have additional local television outlets, anda greater choice 
of local and network programs, because of the pendency of deinter - 
mixture proposals. (R. 123, pars. 8, 9; 16 Pike & Fischer Radio Reg. 
at 1567-1568, pars. 8, 9). <A petition for reconsideration was filed 
by petitioner herein on February 5, 1958(R. 126-130), and denied by 
the Commission by memorandum opinion and order adopted on April 
23, 1958, and released on April 28, 1958 (R. 136-139; 16 Pike & 
Fischer Radio Reg. 1568a). After reiterating that it believed that 
the public interest would be better served by making the UHF channels 
available “than by maintaining the status quo until an ultimate decision 
is reached on the deintermixture proposals, ” the Commission stated 
that its study of channel allocations had not yet reached a point where 
a decision could be made as to the over-all course of action which 
should be taken to meet the needs of Bakersfield and other dreas of 


California, but its action in allocating Channels 17 and 39 to Bakers- 


field would not “preclude, prejudice or affect any action which we may 
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deem it in the public interest to take with respect to the deintermixture 
proposals” of petitioner herein and other parties. (R. 138-139, pars. 
5, 6; 16 Pike & Fischer Radio Reg. at 1569c, pars. 5, 6). 

Five applications were filed for the two UHF channels promptly 
after they were allocated to Bakersfield. During the pendency of the 
petition for reconsideration, an application for Channel 17 at Bakers- 
field was filed by Lincoln Dellar on February 3, 1958 (BPCT-2465), and 
a second application for Channel 17 was filed on March 7, 1958, by 
Edward E. Urner, Maurice St. Clair, Bryan J. Coleman, John M. 
Brock and Monroe Homer, Jr., a partnership d/b as Kern County 
Broadcasting Company (BPCT-2480) (R. 136, fm. 2; 16 Pike & Fischer 
Radio Reg. at 1568a, fm. 2). Thereafter, a third application for 
Channel 17 was filed on June 26, 1958, by George King, Jr., and 
George Lloyd Hobbs, d/b/a King-Hobbs Broadcasters (BPCT-2528), 

a first application was filed for Channel 39 on April 9, 1958, by 

Pacific Broadcasters Corporation (BPCT-2492) and a second applica- 
tion was filed for Channel 39 on June 3, 1958, by Valley-Desert Broad- 
casters, Inc. (BPCT-2510). None of the five applications was declared 
to be contingent in any respect.* Subsequently, two of the three mutually- 
exclusive applicants for Channel 17 effected a merger by the admission 
of Lincoln Dellar, one of the applicants, as a 35% partner in Kern 
County Broadcasting Company, another applicant, and the dismissal 

by the Commission of Lincoln. Dellar’s application at his request. 
Similarly, the Commission dismissed the application of Valley-Desert 
Broadcasters, Inc., for-Channel 39 upon the request of its counsel, 
after an agreement had been effected whereby the sole stockholder of 
Valley-Desert was granted an option to purchase 15% of the Pacific 
stock and was to be reimbursed for expenses in prosecuting his appli- 
cation, in an amount not to exceed $5, 000. 

The application of Pacific Broadcasters Corporation for 
Channel 39 was granted by the Commission on December 10, 1958, 


*California Inland Broadcasting Company, the present licensee of Tele- 
vision Station KFRE-TV, Channel 12, at Fresno, California, has not 
filed an application for either television assignment in Bakersfield. 
Accordingly, any question raised reflecting upon the motives of the 
Fresno licensee in petitioning to add Channels 17 and 39 to Bakers- 
field (Pet. Br..5) would appear to be academic. 
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and public notice thereof given on December 11, 1958, without prejudice 


to such action as the Commission may take as a result of the Court's 
decision in this case, or the substitution of another channel for Channel 
39 as a result of rule-making proceedings. The two mutually- exclusive 
applications for Channel 17 are pending before the Commission. 

As indicated in the petition for review herein dated June 27, 
1958, and in the jurisdictional statement in petitioner's brief (Pet. 
Br. 1-2), petitioner, as the licensee of Television Station KBAK-TV, 
Channel 29, in Bakersfield, seeks judicial review under Section 402(a) 
of the Communications Act of 1934, 48 Stat. 926 (1934), as amended, 
47 U.S.C., §402(a), of the report and order of the Commission re- 
leased on January 6, 1958, whereby the Commission added UHF 
Channels 17 and 39 to Bakersfield, California, (R. 121-124), and the 
memorandum opinion and order of the Commission released on April 
28, 1958, which denied a petition for reconsideration of the Commission's 
action (R. 136-139). Wrather-Alvarez Broadcasting, Inc., as the 
licensee of Television Station KERO-TV, Channel 10, at Bakersfield, 
filed a notice of intervention (Int. App. A-6--A-8), as of right on 
August 1, 1958, pursuant to the provisions of Section 402(a) of the 
Communications Act of 1934, 48 Stat. 1093 (1934), as amended, 47 U.S.C., 
§402(a), and Section 8 of the Judicial Review Act of 1950, 64 Stat. 1131 
(1950), 5 U.S.C., §1038, as a party whose interests would be affected 
by a grant of the relief sought in the petition for review. On November 
24, 1958, the Court granted the motion of intervenor to substitute 
Marietta Investment Corporation as an intervenor in this proceeding 
in the place and stead of Wrather-Alvarez Broadcasting, Inc. (Int. App. 
A-9). | 


| 
STATUTES, TREATIES, REGULATIONS, AND RULES IN VOLVED 
| 
The relevant parts of statutes, treaties, regulations, and rules 
involved which are not included in the appendix to the brief of appellant 


are set forth in Appendix A, infra. | 


! 
' 
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SUMMARY OF ARGUMENT 


‘Pending decision upon long-range proposals to revise television 
channel allocations in Bakersfield, California, the Commission added 
UHF Channels 17 and 39 to the existing assignments in Bakersfield 
of VHF Channel 10 (operated by intervenor) and UHF Channel 29 (oper- 
ated by petitioner). Petitioner's complaint is not directed to any 
claim of procedural irregularity in the assignments, but to the asserted 
failure of the Commission to resolve the long-range problems on 
their merits before taking measures to provide interim relief. This 
is the type of policy question, however, which this Court has empha- 
sized on a number of occasions is committed to the discretion of 
the expert administrative agency, not to the Court. It cannot be 
said that there has been any abuse of that discretion, when the allo- 
cations were made in the public interest to provide early additional 
local television outlets and a greater choice of local and network pro- 
grams to the community, illustrated by the interest displayed by 
prospective applicants in seeking the facilities. 

Expectations have borne full fruit in the filing of five applica- 
tions, since reduced to three by mergers, for the two new facilities, 
demonstrating that the present intermixture of one VHF channel 
with three UHF channels will provide greater service to Bakersfield 
than can either the UHF-deintermixture or the VHF -deintermixture 
of Bakersfield. Almost fortuitously, the Commission has thus 
adopted an interim plan which is also best calculated to serve the 
long-range ultimate objective of allocations--to secure effective, 
vigorous, multiple-channel competitive service for the community. 

Unless the Commission perpetuates the four existing alloca- | 
tions, it is unable to determine long-range policy at this time because 
of circumstances beyond its control, including the necessity for con- 
sultation with Mexico in the allocation of stations within 250 miles of 
the border, and the uncertain state of the art of UHF television opera- 


tion, presently being investigated by an all-industry “crash” study 


program. Assuming petitioner may complain of Commission inaction 
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‘upon its petitions, although petitioner has not sought a writ of man- 


damus, itis clear that the Commission's failure to act is not prejudi- 
cial because the petitions, if acted upon, must be dismissed at this 
time. At most petitioner can complain only of injury from the normal 
incidents of competition, although it has deliberately failed to attempt 
to meet that competition with greater power and greater antenna 
height; this private injury must yield to the greater public interest 

in more operating television stations. : 

Contrary to petitioner’s assertion that ‘‘All seem to be in 
agreement that the Commission erred in its 1952 original intermix- 
ing of VHF and UHF in this area, "(Pet. Br. 8), the facts of the case 
demonstrate that intermixture in Bakersfield under present alloca- 
tions offers the greatest opportunity for the maximum, the fairest, 
the most efficient, and the most equitable distribution of television 
service to Bakersfield and to the communities of the San Joaquin 
Valley. ! 

ARGUMENT 


I. The Commission's Allocation of Two Additional Television Channels 


To Bakersfield Provides Full And Complete Opportunity To Realize 
The Ultimate Objective Of A Satisfactory Allocation Plan--To Secure 


Effective, Vigorous, Multiple-Channel Competitive Television Service 
For The Bakersfield Area | 

The ultimate objective of any scheme of television allocations 
must be not to promote VHF deintermixture, or UHF deintermixture, 
or VHF-UHF intermixture, nor to guarantee or protect the leconomic 


fortunes of individual licensees of the Commission, but to enforce 





and give effect to the governing statutory standards of Section I Of 

the Communications Act of 1934, as amended, “to make available, so 
far as possible, to all the people of the United States a rapid, effi- 
cient, Nationwide, and world-wide * * * radio communication service 
with adequate facilities * * *, " 48 Stat. 1064 (1934), as amended, 47 
U.S. C., §151; of Section 303(g), “as public convenience, interest, 

or necessity requires” to “generally encourage the larger and more 
effective use of radio in the public interest, " 48 Stat. 1082 (1934), 
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as amended, 47 U.S.C., §303(g); and of Section 307(b), to “make 
such distribution of licenses, frequencies, hours of operation, and 
of power among the several States and communities as to provide a 
fair, efficient, and equitable distribution of radio service to each of 
the same, * 48 Stat. 1083 (1934), as amended, 47 U.S.C., §307(b). 

In attempting to carry out these objectives to encourage the 
development of a nation-wide competitive system, the Commission 
established certain principles, in terms of priorities, to be applied 
in deriving the Table of Assignments to communities provided by the 
Sixth Report and Order. Briefly stated, they were as follows: 

“(a) All areas would have at least one service; 

“(b) The largest possible number of communities would 

have at least one local television station; and 

“(c) Multiple service would be available in as many com- 

munities and areas as possible to provide adequate program 

choice to the public and encourage the development of compe- 

tition - among broadcasters, networks and other elements 

of the industry. ” 
Sixth Report and Order, 1 Pike & Fischer Radio Reg. (Part 3), 91:601, 
91:620, par. 63 (1952); Second Report on Deintermixture, 13 Pike & 
Fischer Radio Reg. 1571, 1572, par. 3 (1956). In the Sixth Report 
and Order of 1952, the Commission, being satisfied that “stations 
operating in the UHF and VHF bands, although marked by distinguish- 
ing characteristics, will together constitute an integrated television 
service, "and being "convinced that the UHF band will be fully util- 
ized and that UHF stations will eventually compete on a favorable 
basis with stations in the VHF,” determined upon the free intermixture 
of VHF and UHF stations as best designed to accomplish “the long- 
range goal of a nationwide competitive television service, in which 
stations in both the UHF and VHF bands will constitute integral parts. ” 
Sixth Report and Order, 1 Pike & Fischer Radio Reg. (Part 3) 91:601, 
91:663-91:665, pars. 194, 197, 200 (1952). The authority of the 
Commission to adopt a nation-wide television allocation plan by general 


rule-making proceedings was recognized by this Court in Peoples 


>» pp» 2 yy 
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Broadcasting Company v. United States, 93 U.S.App.D.C. 78, 209 
F.2d 286 (1953) and Logansport Broadcasting penparsees * v. United 


States, 95 U.S. App.D.C. 342, 210 F.2d 24 (1954). 


Thereafter, in the Second Report on oe of June 26, 
1956, 13 Pike & Fischer Radio Reg. 1571 (1956), the Commission ob- 


served that serious problems had arisen impeding the continued expan- 
sion of the nation’s television service, resulting generally from the 
limitation to 12 channels in the VHF band, and from the difficulties 
which had been experienced in achieving fuller utilization of the 70 
channels in the UHF band, 13 Pike & Fischer Radio Reg. at 1573, 
par. 5. Pending resolution of the long range problems involved, the 
Commission concluded that steps should be taken in the meantime to 
improve the opportunities for effective competition among a greater 
number of stations in individual markets, 13 Pike & Fischer Radio 
Reg. at 1581-1582, par. 31. That the Commission may make such 
new assignments is not to be doubted, the right to amendment of the 
Table of Assignments of the Sixth Report being expressly recognized 


by this Court, sitting en banc, in Van Curler Broadcasting Corpora 


tion v. United States, 98 U.S.App.D.C. 432, 434, 236 F.2d 727, 729 


(1956), cert. den. 352 U.S. 935 (1956): | 


“% * * The Commission specifically called attention Ti in the 
Sixth Report and Order r /to the fact that possible gssignments 
on Channels 2-65 had not been made in the Table, announced that 
it would follow its assignment spacing requirements in future 
proceedings dealing with amendments to the Table, and made 
clear that persons wishing to apply for a channel not specified 
in the Table would be required to secure an amendment to the 
Table through appropriate rule-making Phi abi before 
submitting an application for a license. Thus the Sixth Report 
contemplated and provided for not only a present Table of 
Assignments but also future amendments to that Table by the 
assignment of additional channels to communities vader specified 
shit and policies. 


8 Report §29 / | 1 Pike & Fischer Radio Reg. (Part 3) at 
91: 609 F. 


Fy Report §201 /1 Pike & Fischer Radio Reg. (Part 3) at 
gis 665" Wis 


One of the communities which has required succor in order to 


realize a maximum multiple choice of television services has been the 
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rapidly growing city of Bakersfield, inasmuch as the Sixth Report 
has assigned only two television channels to the community. As 
in Van Curler, supra. the procedure outlined in the Sixth Report 
and prescribed by the Administrative Procedure Act, 60 Stat. 237 
(1946), as amended, 5 U.S.C., §§1001 et seq., was followed by 
the Commission, with the filing of an application for rule-making 
and pleadings in support thereof and in opposition thereto, the publi- 
cation of a notice of proposed rule-making, the receipt of comments 
and reply comments upon the proposals, and the publication of a 
report and order which amended the Table of Assignments. As in 
Van Curler, supra, the Commission recited that the proposed 
assignment of the two additional channels was in conformance with 
its rules and would not require any changes in the Table of Assign- 
ments, and that it would not be justified in depriving the area of 
additional local outlets and a greater choice of local and network 
programs, because of the pendency of deintermixture proceedings. 
“Since this was a rule-making and not an adjudicatory proceeding, 
the Commission was required to make merely ‘a concise general 
statement of their /i.e., the rules’/ basis and purpose.’ " Van 
Curler, supra, 98 U.S.App.D.C. at 434, 236 F.2d at 729, quoting 
Section 4(b) of the Administrative Procedure Act, 60 Stat. 238 
(1946), 5 U.S,C., §1003(b). 

The conclusion reached in Van Curler, supra, 98 U.S. App. 
D.C. at 434-435, 236 F. 2d at 729-730, would accordingly likewise 
appear to follow in this case: 


“Since the Commission did not summarily depart from 
established principles or program, but on the contrary fol- 
lowed a course clearly anticipated and provided for in its 
basic Sixth Report, its action can in no sense be deemed 
arbitrary or capricious. Since all procedural requirements 
as to rule-making proceedings were met, no defect in the 
order appears in that respect. The conclusion reached 
by the Commission is clearly stated. The basis and pur- 
pose of the order are ample and understandably, even through 
succinctly, stated and are within the considerations prescribed 
by the statute as criteria for Commission action.1!1 The 
order is also consistent with the provisions of the act dealing 





with the distribution of licenses. 12 whe given reasons are 
rational and support the conclusion. Having reached the fore- 
going conclusions, the function of the court is at an end ina 
case such as this. 


«tl 49 Stat. 1082 (1934), as amended, 47 U.S.C. A. 
§303(g) and (r). 
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48 Stat. 1083 (1934), as amended, 47 U.S.C. A. 
§307(b). ” 

Petitioner does not appear to challenge the sogubeny of the 
rule-making proceedings which added Channels 17 and 39 to Bakersfield, 
or to aver a denial of due process or a failure to comply with procedural 
statutory prerequisites. Instead, the thrust of its complaint is 
directed substantively to the merits of allocating two channels in 
Bakersfield without first resolving long-rang basic policy questions. 
This is an area of decision, however, which this Court has held has 
been entrusted to administrative discretion or expertise; whether or 


not Congress has confided too great power in the agency is not for the 


Court to decide. Compare Beachview Broadcasting Corporation v. 


Federal Communications Commission, 103 U.S.App. D.C. - --, --- 


F.2d ---, Nos. 13583, 13913, 14001, decided September 18, 1958, 
rehearing en banc denied October 22, 1958. In Coastal Bend Tele- 
vision Company v. Federal Communications Commission, 9 U.S. 
App. D.C. 339, 341, 231 F.2d 498, 500 (1956), in acting upon petitions 
for stay filed by UHF licensees complaining of pending grants of VHF 
licenses in their respective areas while the Commission was consider- 
ing deintermixture proposals, the Court stated: | 


“%* * * Petitioners’ real aim appears to be to stop : 
adjudicatory proceedings from reaching a conclusion until 
what they hope will be a more favorable channel allocation 
rule is adopted by the Commission. The Commission, how- 
ever, has decided not to impose such a freeze. This is the 
sort of quasi- legislative policy decision which is sales ie 
immune from attack in the courts. * * * 


“me me 


“Petitioners have not shown sufficient likelihood of' suc- 
cess on the merits of their cases to justify the granting of 
stays, in the face of the very great public interest in obtain- 
ing additional service through the grants to intervenors. It 
is, after all, the public interest which must govern.“ The 
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Commission, of course, has not found that injury to the 
business of UHF station operators would be in the public 
interest. But that is not the issue. The Commission, after 
considering petitioners’ pleadings, has affirmatively found 
that the additional VHF service which intervenors will provide 
is required in the public interest. If extinction of UHF stations 
results from the Commission's policy and actions, the respon- 
sibility must lie at the Commission's door. See Federal 
Communications Comm'n v. Pottsville Broadcasting Co., 309 
U.S. 134, 144- 1940). * * * 


«2 varus v. United States, 321 U.S. 414, 440 (1944); 


SCF APPs Howard Radio v. Federal Communications Commission, 
3 e e l rT bd 


Thereafter, in acting upon the same appeals on the merits, the Court, 
sitting en banc, said in Coastal Bend Television Company v. Federal 
Communications Commission, 98 U.S.App.D.C. 251, 255, 234 F.2d 
686, 690 (1956): 


“x * * True, there would be loss to the public if VHF compe- 
tition should destroy existing UHF stations before the current 
rule-making proceeding decides the ultimate fate of UHF tele- 
vision. But whether one factor should outweight the other is 
precisely the sort of question which Congress, by employing 
the broad language of Section 303, wished to commit to the dis- 
cretion of an expert administrative agency, not the courts. It 
is for the Commission, not the courts, to pass on the wisdom 
of the channel allocation scheme. National Broadcasting Co. v. 
United States, 319 U.S. 190, 224-25 (1943). So long as the 
Commission's action in such an area of discretion has a reason- 
able factual and legal basis, we may not overturn it. National 
Labor Relations Board v. Seven-Up Bottling Co., 344 U.S. 344 
(1953); cf. Securities & Exchange Commission v. Chenery Corp., 
332 U.S. 194 (1947). And we clearly should not compel the 
Commission to delay existing adjudicatory proceedings conducted 
in accordance with the statute and valid regulations thereunder n 
in order to await the outcome of rule-making proceedings. 
Federal Communications Commission v. WJR, 337 U.S. 265, 
272 (1949). * ” 





In Van Curler Broadcasting Corporation v. United States, 98 U.S. App. . 
D.C. 432, 236 F.2d 727 (1956), cert. den. 352 U.S. 835 (1956), the ° 
Court, sitting en banc, applied the same principles to channel assign- « 
ments that it had applied to licenses in Coastal Bend, supra, in re- * 
fusing to prohibit the assignment of a new VHF television channel . 
pending the Commission's consideration of general deintermixture : 
proceedings. In Jacksonville Journal Company v. Federal Communi- 
cations Commission, 101 U.S.App.D.C, 12, 246 F. 2d 699 (1957), the a 
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Court held that the Commission did not abuse its discretion in refusing 
to stay or condition the grant of a construction permit for a VHF 
television station, pending Commission resolution of a UHF station's 
proposal to delete the VHF allocation from the community, where 
the Commission had reached no tentative or preliminary conclusions 
regarding final allocations in the area, and had given consideration 
to the public interest in receiving promptly a new television service 
in the area. In WIRL Television Company v. United States, 102 U.S. 
App. D.C. 341, 253 F.2d 863 (1958), vacated on other grounds, 79 S. 
Ct. 94 (1958), the Court affirmed a Commission decision which de- 
leted a single VHF assignment to a community, and ruled it was not 
arbitrary for the Commission to conclude that the short range, or 
“interim” goal, to “improve the opportunities for effective compe- 
tition among a greater number of stations, * would be better approached 
in that community by allotting the city four technically equal UHF 
channels, rather than one superior VHF channel and two inferior UHF 
channels. | 

To the existing assignments of VHF Channel 10 and UHF 
Channel 29 in Bakersfield, the Commission added UHF Channel 17 
and UHF Channel 39 because of the interest manifested by three 
parties in seeking the assignment. Experience has supported the 
assumption, implicit in the allocations, that the existence of a single 
VHF television station in Bakersfield will not inhibit the entry of 
other stations into the market to provide additional local television 
outlets and a greater choice of local and network programs. Con- 
trary to the assertions of petitioner that no UHF permittee for the 
new channels will ‘‘make a major investment in a substantial UHF 
operating station as long as the basic decisions remains unanswered, ” 
and that any authorizations “will just be paper grants, ” (Pet. Br. 16), 
the fact is that the applicants for Channels 17 and 39 have pressed 
forward in eager pursuit of early grants in order to commence opera- 
tion as soon.as possible, in accordance with representations that 
they will construct and operate additional television facilities in 
Bakersfield without waiting for a decision on deintermixture (see R. 


138, par. 4). The application for Channel 39 was granted on December 
10, 1958. 
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It is self-evident that one VHF television station and three UHF 
television stations are better calculated to provide the maximum tele- 
vision service to the community, which must be the ultimate objective 
of any allocation plan, than can two or three VHF television stations 
or two or three UHF television stations on a deintermixed island. 

The interest shown by the filing of five applications, since reduced 

to three by reason of mergers, for the two new channels, points to 

the conclusion that what has been instituted as a tentative measure, 
designed to bring additional television service to the area at this time, 
has happily ripened into a permanent solution for providing multiple- 
channel competitive service to the Bakersfield area. Under these cir- 
cumstances, the action of the Commission in issuing the report and 
order here complained of was not arbitrary and capricious, but provi- 
dential. 


I. The Commission's Failure ToAct Upon Pending Petitions To 


Deintermix Bakersfield Is Not Prejudicial To Petitioner 
Although the jurisdiction statement of both the petition for re- 


view (p.1)* and the brief for petitioner (Pet, Br.. 1-2) indicates that 
the petition seeks review of the report and order of the Commission 
which added Channels 17 and 39 to Bakersfield, and the Commission's 
denial of a petition for reconsideration thereof, petitioner apparently 
also seeks to have the Court compel Commission action upon various 
pending petitions for deintermixture in one form or another. Insofar 
as petitioner requests judicial direction to the agency to take action 

- which has been withheld, the nature of the relief sought would appear 
to cast the pleading in the role of a petition for writ of mandamus. 
However, the Judicial Review Act of 1950, 64 Stat. 1129 (1950), as 
amended, 5 U.S.C., §§1031 et seq., which is incorporated by refer- 
ence in Section. 402(a) of the Communications Act of 1934, 48 Stat. 
926 (1934), as amended, 47 U.S.C., §402(a), would appear to be 
restricted to review of a final order of the Commission, 5 U.S.C., 
§§ 1032, 1034, 1037, and not to include review of Commission inaction. 
Insofar as petitioner makes reference to the Administrative Procedure 
Act of 1946, 60 Stat. 237 (1946), as amended, 5 U.S.C., §§ 1001 et seq,, 


* The petition for review is not contained in the appendix to the brief of 
petitioner. Compare Rule 38(n) of the Rules of this Court. 
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petitioner fails to invoke Section 10 of the Act, 60 Stat, 243 (1946), 
5 U.S.C., §1009, which provides in subparagraph (b) for judicial 
review by ‘‘the applicable form of legal action” when the special 
statutory review provided is inadequate, and in subparagraph (2)(A) 
thereof for judicial review to compel agency action unlawfully with- 
held or unreasonably delayed. No reference is made in the petition 
for review, or in the brief for petitioner, to the traditional remedy 
for invoking mandamus, the All Writs Statute, 62 Stat. 944 {1948), 
as amended, 28 U.S.C., §1651. 
Assuming, notwithstanding, that petitioner's complaint of 
Commission inaction is properly presented to the Court for relief, 
petitioner has failed to set forth a proper case for any meaningful 
relief. Intervenor holds no brief for administrative delay. The 
chronic inability of the Commission to act promptly and resolutely 
except where goaded by statute, as under the thirty-day period 
provided for actions upon protests by Section 309(c) of the Communi- 
cations Act, 48 Stat. 1085 (1934), as amended, 47 U.S.C., §30%(c), 
(see, e.g. American Broadcasting Co. v. Federal Communications 


Commission, 89 U.S.App. D.C. 298, 191 F.2d 492 (1951); Hush-A- 


Phone Corporation v. United States, 99 U.S. App. D.C. 190, 238 
F.2d 266 (1956); Wrather-Alvarez Broadcasting, Inc. v.. Fed eral 





Communications Commission, 101 U.S.App.D.C. 324, 328 at fn. 


8, 248 F.2d 646, 650 at fn. 8 (1957) ), has reached such alarming 
proportions in some matters as almost to establish indecision it- 
self as a policy in the Commission's administration of the Communi- 
cations Act of 1934, as amended. | 
However, in the instant situation, the Commission 's failure 
to act upon pending deintermixture proposals in Bakersfield may 
be attributed to uncertainties not ascribable to any fault of the Com- 
mission. Among the factors which have prevented final resolution 
of television allocations have been the following: 3 


: 
(1) The necessity under treaty to consult with the Mexican 


. Government in matters affecting the allocation of stations within 


250 miles of the border, and under the practicalities of the situation 
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to establish a modus vivendi by negotiation and agreement which will 
prevent electrical interference between border stations. 


(2) Uncertainties as to practical UHF operation in the present 


state of the art. In the Second Report on Deintermixture, 13 Pike & 
Fischer Radio Reg. 1571 (1956), the Commission terminated pending 


general television allocation rule-making proceedings in Docket No. 
11532, and concluded that “it should now undertake a thorough, 
searching analysis of the possibilities for improving and expanding 
the nationwide television system through the exclusive use of the 
UHF band throughout or in a major portion of the United States, ” 
13.Pike & Fischer Radio Reg. at 1580, par. 25. The Commission 
stated, 13 Pike & Fischer Radio Reg. at 1578, par. 19: 


“Before it would be possible, however, to achieve these 
impressive advantages it would be necessary to find solutions 
for numerous problems which a transition to all UHF television 
would involve. These problems fall into several major groups. 

. The first group relates to the technical transmission and 
reception potentialities of UHF. It will be necessary to ascer- 
tain the extent to which UHF transmission and reception can 
be improved, in order to make a realistic determination as to 
whether conversion to all- UHF television throughout the United 
States or in a major portion of the country would or would 
not result in the loss of services available now or potentially 
available with the use of VHF channels. In order to ascertain 
the capacity of UHF transmitting and receiving equipment 
to render satisfactory service without the concurrent use of 
the VHF band for television broadcasting, the Commission 
believe s that a program of expedited research and develop- 
ment should be launched without delay with the object of 
achieving the maximum possible increase in the range of, 
and the reduction of the shadow areas of UHF stations. This 
research and development program should be concentrated on: 


“(a) UHF transmitters, with emphasis on increased 
transmitting power and the feasibility of the use of such 
techniques as UHF boosters and satellites. 


“(b) Receivers and receiving antennas, with the object 

of increasing the sensitivity of and reducing the noise 
factors of receivers; and improving their selectivity in 
order to permit the reassignment of UHF channels with 

a minimum number of restrictions on station separations. ” 


Since that time, a comprehensive Television Allocations Study Organi- 


zation has been formed by the broadcast industry for a “crash” pro- 


gram to ascertain upon the best available information the capacities 
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and capabilities of television equipment. The organization, known 
as TASO, is composed of six panels: Panel 1--transmitting equip- 
ment; Panel 2--receiving equipment; Panel 3--field tests; Panel 4-- 
propagation data; Panel 5--analysis and theory; Panel 6--levels of 
picture quality. A report from TASO has been announced for re- 
lease by the end of this year. 

(3) Proponents of deintermixture, including petitioner him - 
self, have not been satisfied to let their proposals await Commission 
action, but have filed an oppressive multiplicity of pleadings com- 
plaining on the one hand of Commission inaction, and on the other 
presenting constant new varieties of proposals to revise television 
allocations in Bakersfield, thereby requiring further Commission 
deliberation in any event. Petitioner, for example, complains of 
the Commission's failure to act upon its proposal of April, 1957, to 
delete Channel 10 from Bakersfield (R. 140-153), but even after the 
report and order complained of which was issued in January, 1958, 
has filed “modifications” of its petition offering counter-proposals 
which would add either Channel 8 or Channel 12 to Bakersfield (R. 
154-179, 180-187). Similarly, the successful proponents of the 
UHF deintermixture of Fresno have reversed their field and propose 
as an alternative that VHF stations be added to Fresno and Channel 12 
shifted to Bakersfield. | 

(4) Although the proposal adopted by the Commission provides 
a total of four television services to Bakersfield, none of the pending 
proposals would provide more than three services to Bakersfield. 

Under these circumstances, petitioner is ina better position 
as a result of the failure of the Commission to act upon its petitions 
for rule-making, than it would be.if the Commission had disposed of 


the petitions, since the Commission if it is to act at this time must 





deny each of the proposals as failing to offer a satisfactory solution 
for television allocations in Bakersfield. At best, they provide only 
an alternative, less adequate allocation plan in the event that the pend- 
ing allocations prove for some reason unworkable. Since, : to the con- 


trary, all indications point to four operating television stations in 
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Bakersfield, Channel 39 having been granted on December 10, 1958, 
there is no basis upon which the Commission can accept even pro- 


visionally any of the deintermixture counter-proposals. 


Ill. Favorable Action Upon The Pending Petitions Is Precluded Not 
By Any Prejudice In The Allocation Of Two Additional UHF Channels 
To Bakersfield, But By Inherent Defects In The Alternatives Proposed 


Intervenor's private interests, it must be candidly stated, 
would best be served by the preservation of the allocations which 
existed prior to the addition of UHF Channels 17 and 39 to Bakersfield. 
The private interests of licensees, however, can never be a controlling 
factor in the Commission’s decision. “It is, after all, the public 
interest which must govern.” Coastal Bend Television Company v. 
Federal Communications Commission, 97 U.S.App.D.C. 339, 341, 
231 F.2d 498, 500 (1956), citing Yakus v. United States, 321 U.S. 414, 
440 (1944) and Scripps Howard Radio v. Federal Communications 
Commission, 316 U.S, 4(1942). For this reason, although intervenor's 
predecessor in interest had opposed the proposal to add UHF Channels 
17 and 39 to Bakersfield, as petitioner wistfully observes (Pet. Br. 5), 
intervenor is of the conviction that the present allocation of four 
channels to Bakersfield should be supported as offering the maximum 
television service to Bakersfield in terms of the public interest, and 
that the proposed deintermixture of Bakersfield, whether all-UHF or 
all- VHF, would defeat the basic purpose of deintermixture proceed- 


ings to increase the opportunities for effective competition among a 


greater number of stations in the community. 

Recognizing that this Court in any event must leave the question 
for decision on the merits to the Commission, intervenor believes it 
is not inappropriate to suggest that the pending petitions are so palp- 
ably defective that no prejudice could result from their suspension at 
this time pending further study by the Commission. Some of the 
objections to the petitions may be briefly noted: 

(1) Petitioner's “Modification of Petition” filed with the Com- 
mission on February 6, 1958, (R. 154-179), and “Further Modification 





fa 
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of Petition, " filed on May 12, 1958, (R. 180-187), proposing the addi- 
tion of Channel 8 or Channel 12, respectively, are procedurally de- 
fective, having been filed with the Commission as additional pleadings 
to supplement its petition, without specific request or authorization 

by the Commission, and without public natice by the Commission, as 
required by Sections 1. 204(¢) and 1. 213(d) of the Rules and Regulations 
of the Commission, 47 C.F.R., §§1.204c), 1.213(d). ! 

(2) Petitioner has no standing to challenge the Commission's 
failure to act upon petitions for rule-making filed by other parties. 

(3) The proposal to deintermix Bakersfield into an all-UHF 
area would have the effect of deleting one VHF station without the 
compensating factor of providing more UHF stations than will now serve 
Bakersfield. In addition, Station KERO-TV performs an important 
function, which cannot be duplicated by a UHF station in Bakersfield, 
by providing television service to otherwise “white” areas (i.e., areas 
otherwise without television service), particularly west and southwest 
of Bakersfield. Since, other things being equal, a lower channel 
number will provide superior television service to a larger audience 
than will a higher channel number, the concern of petitioner in pro- 
posing that intervenor as a competitor should be granted Channel 39 
instead of Channel 17 upon UHF-deintermixture is no doubt under- 
standable, but hardly appropriate. Should the Commission seek to 
deprive intervenor of its present assigment, not only does intervenor 
anticipate that the Commission will be unable to carry its burden ina 
show cause proceeding under Section 316 of the Communications Act 
of 1934, as amended, 66 Stat. 717 (1952), 47 U.S.C., §316, but 
intervenor also assumes that the Commission would propose another 
frequency based not upon the recommendations of fearful rivals, but 
upon an equitable determination to make the licensee whole, insofar 
as possible, by offering intervenor the best channel available. 

(4) Petitioner is concerned that the grant of Channels 17 and 
39 will provide no substitute channel which can be offered to intervenor. 
But if all channels are occupied, as feared by petitioner, no useful 


purpose would appear to be served by gratuitously destroying operation 
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on Channel 10, thereby depriving the Bakersfield community of a 
useful television service. 

(5) The proposal to deintermix Bakersfield into an all- VHF 
area by the addition of Channel 8 or Channel 12 would similarly 
reduce total television service in Bakersfield, by making possible 
at most three television stations, one less than those now allocated 
in the Table of Assignments. . See engineering affidavits, Int. App. 
Al0-Al15. It should be noted that Channel 12 must be removed from 
Fresno in order to be reallocated to Bakersfield, giving rise to the 
right of the Channel 12 licensee at Fresno to a public hearing upon 
a show cause order under Section 316 of the Communications Act of 
1934, as amended, 66 Stat. 717 (1952), 47 U.S.C., §316. . Channel 
8 can be added to Bakersfield, if it is to comply with the Commission's 
requirements for minimum mileage separations between co-channel 
and adjacent channel stations, only within a small triangular area 
some.Z5 miles east of Bakersfield, thereby restricting coverage 
and causing degradation in picture quality because of severe ghost 
reflections and shadowing from adjacent mountains, and making it 
impossible for other stations to improve their sites by changing 
their transmitter locations. It should also be noted, under estab- 
lished Commission procedure, that a UHF operator does not auto- 
matically become entitled to receive a new VHF assignment when 
granted, as anticipated by petitioner, but must take its chances 
with other interested parties in a comparative hearing lasting 
several years designed to determine which applicant will best serve 


the public interest, and that the Commission will not grant special 


temporary authority to one of the applicants to operate the station during 


the pendency of the hearing, so as not to prejudice the rights of other 
parties to the proceeding. Accordingly, it may be years before a VHF 
assignment can be implemented. Insofar as the assignment of VHF 
channels to Bakersfield is related to the proposal to add VHF channels 
to Fresno, it is of associative significance that the VHF channels pro- 
posed to be assigned to Fresno must also be located some distance 


from the principal city to be served, in order to meet the minimum 
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mileage separations between stations prescribed in Section 3. 610 
of the Commission's Rules and Regulations, 47 C.F.R., §3. 610, with- 
out regard to sound engineering principles otherwise pertinent in the 


location of a transmitter site. 


Intervenor has pointed out to the Commission, in opposition to 


the deintermixture proposals, that the basic fact of television economic 
life, which has plagued the Commission in its efforts to encourage the 
development of a nationwide, competitive television system, and which 
has been accepted as axiomatic in deintermixture proceedings, is that 
UHF generally cannot survive, in the absence of special circumstances, 
where there are two or more VHF assignments in an area. ‘The history 
of television operations over the United States since the Sixth Report 
and Order of April 14, 1952, 1 Pike & Fischer Radio Reg. (Part 3), 
912601 (1952), and the Commission's experience in the 39 intermixed 
communities where all UHF stations have gone off the air, and in the 
7 intermixed communities where some UHF stations have gone off 
the air and some are still on the air, demonstrate that the addition 
of one or more VHF channels to Bakersfield, where a VHF channel 
is now in operation, will destroy all UHF operation. | 

The actual experience of the Commission in other markets 
also shows, however, that the opportunities for effective competi- 
tion will not be restrained in a market such as Bakersfield by the 
preservation of a single VHF station which will be able to serve “white” 
areas unable to receive UHF operation. Out of a total of 12 inter- 
mixed communities (including Bakersfield) where UHF had gone on 
the air before VHF and all UHF stations were still on the ait, all but 
one had a single VHF commercial assignment. In those 24. intermixed 
single- VHF communities where UHF went on the air first but one or 
more UHF stations has been unable to survive, the circumstances 
have been readily distinguishable from Bakersfield because service 
was being received in the other communities from television stations 
in adjoining areas, or because of the much smaller size of the other 


communities, or because of similar factors. 
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Even if it be assumed that the Commission should properly be 
concerned with protecting petitioner's private opportunity for profit, 
it does not appear, if petitioner did suffer some losses, that they could 
be ascribed to any factor outside of the control of petitioner itself. In 
the absence of balance sheets, profit and loss statements, and other 
concrete demonstrations to support a claim of losses, it is difficult 
to believe that the station has operated consistently at a loss over a 
period of five years, or that it is presently operating at a loss in spite 
of its affiliation with both the Columbia Broadcasting Company and 
American Broadcasting-Paramount Theatres, Inc., or that the loss 
of an affiliation with ABC, while the CBS affiliation is retained, will 
compel operation ata loss. In the absence of such a showing, it 
must be concluded that any deficit in petitioner's recent history repre- 
sents either a paper loss or a startling degree of managerial inefficiency. 

In addition, it should be noted that if competition between the 
two operating stations in Bakersfield is unequal, it is because peti- 
tioner has by deliberate choice preferred to squat upon its assign- 
ment by a limited operation, as petitioner itself admits (Pet. Br. 16- 
17), than by attempting to compete on an equal level. Although 
Section 3, 614 authorizes substantially greater power and effective 
antenna height for UHF stations than for VHF stations so as to in- 
crease coverage, petitioner operates with only 19 kw power anda 
630-foot antenna height, as against permissible 5,000 kw power and 
2,000 feet or its equivalent antenna height. Since petitioner has 
chosen not to compete effectively with the existing VHF station or 
the prospective UHF stations, it should not be heard to complain that 
competition is unequal. 

Thus, absent any showing how the public interest can be served 
by the grant of: any of petitioner's proposals for deintermixture, peti- 
tioner can in no wise be prejudiced by the action of the Commission in 
adding Channels 17 and 39 to Bakersfield, or by the failure of the 


Commission to act upon petitioner's rule-making proposals. 


vw 


4 
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IV. The Commission Has Not Violated Section 307(b) Of The Com- 
munications Act Of 1934, As Amended 


Petitioner complains that the Commission has violated Section 
307(b) of the Communications Act of 1934, 48 Stat. 1083 (1934), as’ 
amended, 47 U.S.C., §307(b), in that, it is claimed, the Commission 
has failed to provide a fair, efficient, and equitable distribution of 
television service to the communities of the San Joaquin Valley. 

In the Fresno Deintermixture Case, 15 Pike & Fischer Radio 
Reg.. 15861 (1957), the Commission ordered that Channel 12 be shifted 
from Fresno to Santa Barbara and Channel 30 be added to. Fresno. 
Under this plan, Fresno (with an estimated metropolitan county popu- 
lation on January 1, 1958, of 336,000, ranked 69th in the United 
States*) will have four UHF commercial and one UHF educational 
assignment, and Santa Barbara (with an estimated metropolitan 
county population on January 1, 1958, of 114,000, ranked 179th in 
the United States*), will have two effective VHF channels and two 
non-operating UHF channels. In Channel Assignments in Bakers - 
field, California, 16 Pike & Fischer Radio Reg. 1565, 1568a, (1958), 
the action here complained of, the Commission added two UHF channels 
to the existing allocations of one VHF channel and one UHF channel. 
The Commission has thereby provided four effective television assign- 
ments to Bakersfield (with an estimated metropolitan county popula- 
tion on January 1, 1958, of 276,500, ranked 82nd in the United 
States*). 


Under these circumstances, it is impossible to ascertain 





the basis for the claim by petitioner that the Commission's alloca- 
tions in Bakersfield can be said to be other than fair, efficient, and 
equitable, in strict compliance with Section 307(b) of the Communica- 


tions Act. | 


*Source: May 10, 1958, Sales Management “Survey of Buying 
Power, * p. 176. 
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CONCLUSION 
For the foregoing reasons, it is submitted that the report and 
order and the memorandum opinion and order of the Federal Communi- 
cations Commission under review should be affirmed. 
-Respectfully submitted, 


VINCENT B. WELCH 
HERBERT E. FORREST 


Communications Building 
710 Fourteenth Street, N. W. 
Washington 5, D. C. 


Counsel for Intervenor 


Of Counsel: 
WELCH, MOTT & MORGAN 
Communications Building 


710 Fourteenth Street, N.. W. 
. Washington 5,. D. Cc. 
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APPENDIX A | 
haoe 
| STATUTES, TREATIES, REGULATIONS, AND RULES INVOLVED 


(Relevant. parts of statutes, treaties, regulations, and rules involved 
which are not included in the appendix to the brief of appellant) 


STATUTES 


. Federal Communications Act of 1934, June 19, 1934, Cc. 652, 48 Stat. 
1064, as amended, 47 U.S.C., §§151 et seq.: _ : 
Section 316. Modification by Commission of station licenses or con- 
' struction permits; burden of proof ! 

(a). Any station license or construction permit may be modified 
by the Commission either for a limited time or for the duration of the 
term thereof, if in the judgment of the Commission such action will 
promote the public interest, convenience, and necessity, or the pro- 
visions of this Act or of any treaty ratified by the United States will 
‘be more fully complied with. No such order of modification shall 
become final until the holder of the license or permit shall have been 
notified in writing of the proposed action and the grounds and reasons 
therefor, and shall have been given reasonable opportunity, in no 
event less than thirty days, to show. cause by public hearing, if re- 
quested, why such order of modification should not issue: Provided, 
That where safety of life or property is involved, the. Commission 
may. by order provide for a shorter period of notice. | 

(b) ‘In any case where a hearing is conducted pursuant to the 
provisions of this section, both the burden of proceeding with the 
introduction of evidence and the burden of proof shall be upon the 
Commission. 

_June 19, 1934, c. 652, $316, as added July 16, 1952, c. 879, 
§12, 66 Stat. 717, 47 U.S,C., §316. 

Section 402. Judicial review of Commission's orders and decisions-- 
procedure | 

(a) Any proceeding to enjoin, set aside, annul, or suspend 
any order of the Commission under this Act (except those. appealable 
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under subsection (b) of this section) shall be brought as provided by 
and in the manner prescribed in Public Law 901 Eighty-first Congress, 
approved December 29, 1950. 

June 7, 1934, c.. 426, 48 Stat. 926, as amended, 47 U.S.C., 
§402(a). 


-Section 405. Rehearing before Commission; application; procedure; 

time of filing; additional evidence 

* * * Petitions for rehearing must be filed within thirty days 
from the date upon which public notice is given of any decision, order, 
or requirement complained of, * * * 

June 19, 1934, c. 652, §405, 48 Stat. 1095, as amended, 47 
U.S.C., §405. 

* OK * 

Administrative Procedure Act of 1946, June 11, 1946, c. 324, 60 

Stat. 237 (1946), as amended, 5 U.S.C., §§1001 et seq.: 
Section 10. Judicial review of agency action 

ee 

(b) Form and venue of proceedings. - The form of proceed- 
ing for judicial review shall be any special statutory review pro- 
ceeding relevant to the subject matter in any court specified by 
statute or, in the absence or inadequacy thereof, any applicable 
form of legal action (including actions for declaratory judgments 
or writs of prohibitory or mandatory injunction or habeas corpus) 
in any court of competent jurisdiction. Agency action shall be sub- 
ject to judicial review in civil or criminal proceedings for judicial 
enforcement except to the extent that prior, adequate, and exclusive 
opportunity for such review is provided by law. 

June 11, 1946, c.. 324, §10, 60 Stat. 243, 5 U.S.C., §1009(b). 

* * * 

Judicial Review Act of 1950, December 29, 1950, c. 1189, 64 Stat, 

1129, as amended, 5 U.S.C., §§1031 et seq.: 
Section 2. Jurisdiction of courts of appeals 

The court of appeals shall have exclusive jurisdiction to enjoin, 


set aside, suspend (in whole or in part), or to determine the validity 
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of, all final orders (a) of the Federal Communications Commission 
made reviewable in accordance with the provisions of se 402(a) 
of Title 47 * * * *, 

December 29, 1950, c. 1189, §2, 64 Stat. 1129, as amended, 
5 U.S.C., $1032. 


Section 8, Representation in proceeding; intervention 


* * * The agency, and any party or parties in interest in the 





proceeding before the agency whose interests will be affected if an 
order of the agency is or is not enjoined, set aside, or suspended, 
may appear as parties thereto of their own motion and as of right, 

and be represented by counsel in any proceeding to review such order, 
ke & 
December 29, 1950, c. 1189, §8, 64Stat. 1131, 5U,S.C., 
$1038. | 


All Writs Statute, June 25, 1948, c. 646, 62 Stat, 944, as amended, 

28 U.S.C., §1651(a): ! 

Writs 

(a) The Supreme Court and all courts established by Act of 
Congress may issue all writs necessary or appropriate in aid of 
their respective jurisdictions and agreeable to the usages and prin- 
ciples of law. | 


* 
TREATIES ! 


Agreement Between The United States and Mexico On The Allocation 
Of Television Channels Along The United States-Mexican Border: 
* OK * | 
A. Scope of Agreement 

This agreement relates to the assignment and use of twelve 
(12) television channels between 50 and 216 megacycles along the 
border of the United States of Mexico and the United States of America, 
within an area of 400 kilometers (250 miles) in width on either side 
of this border. 
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* oe 


F. Cooperation and Exchange of Information 

1. The administrations of the respective countries will ex- 
change information and cooperate with each other for the purpose of 
minimizing interference and obtaining maximum efficiency in the use 
of television channels. 

* oe * 

Agreement effected by exchange of notes, TIAS 2366, 2 U.S.T. 
2500, amended by TIAS 2654 (signed at Mexico June 4 and 25, 1952; 
entered into force June 25, 1952), 1 Pike & Fischer Radio Reg. 41:131. 


RULES AND REGULATIONS 


Rules and Regulations of the Federal Communications Commission, 
47 C.F.R. 


Section 1.191 Petitions for reconsideration and rehearing. - * * * 
(c) Petitions for reconsideration or rehearing and any supple- 
ment thereto must be filed within 30 days from the date of release of 
the document containing the full text of such action, or in case such 
a document is not released, after release of a “Public Notice” announc- 
ing the action in question. No supplement or addition to a petition 
for reconsideration or rehearing which has not been acted upon by 
the Commission, filed after expiration of the 30 day period, will be 
considered except upon leave granted by the Commission upon a 
separate pleading for leave to file, which shall state the grounds 
therefor, including a showing that new and material circumstances 
have occurred or that the matters advanced were not previously 
available to the petitioner through the exercise of due diligence. Any 
decision, order or requirement made after rehearing, reversing, 
changing or modifying the original order shall be subject to the 


same provisions with respect to rehearing as an original order. a 


Section 1.204 Responses to petitions and replies. - 
(a) Any interested person may file a statement in support 


of or in opposition to a petition for rule making prior to Commission 
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action on the petition but not later than 30 days after “ Public Notice, " 
as provided for in §1. 203, is given of the filing of sucha petition. 
Such a statement shall be accompanied by proof of service upon the 
petitioner on or prior to the date of filing in conformity with §1.56 
and shall conform in other aspects with the requirements of §§1. 52, 
1.54 and 1.55. | 
(b) Any interested person may file a reply to statements 


in support of or in opposition to a petition for rule making prior to 





Commission action on the petition but not later than 15 days after the 
filing of such a statement. Such a reply shall be accompanied by 
proof of service upon the party or parties filing the statement or 
statements to which the reply is directed on or prior to the date of 
filing in conformity with §1.56 and shall conform in other aspects 
with the requirements of §§1.52, 1.54 and 1.55. : 

(c) No additional pleadings may be filed unless specifically 


requested by the Commission or authorized by it. 


Section 1.213 Comments and replies. - , 

(a) After notice of proposed rule making is issued, the Com- 
mission will afford interested persons an opportunity to participate 
in the rule making proceeding through submission of written data, 
views, or arguments, with or without opportunity to present the 
same orally in any manner. | 

(b) A reasonable time will be provided for submission of 
comments in support of or in opposition to proposed rules, and the 
time provided will be specified in the notice of proposed rule making. 

(c) A reasonable time will be provided for filing comments 
in reply to the original comments, and the time provided will be 
specified in the notice of proposed rule making. 

(d) No additional comments may be filed unless specifically 
requested by the Commission or authorized by it. 
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APPENDIX B 


Filed August 1, 1958 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


BAKERSFIELD BROADCASTING COMPANY, 
Petitioner 


Case No. 14, 541 


Ve 


UNITED STATES OF AMERICA and 


) 
) 
) 
) 
) 
) 
FEDERAL COMMUNICATIONS COMMISSION, ) 
) 
) 


Respondents 


NOTICE OF INTERVENTION 


l. Wrather-Alvarez Broadcasting, Inc., by its attorneys, 
herewith gives notice of its intervention as a party in the above- 
captioned proceeding, pursuant to the provisions of Section 402(a) 
of the Communications Act of 1934, as amended, 47 U.S.C., §402(a), 
and Section 8 of the Judicial Review Act of 1950, 5 U.S.C., §1038. 

2. Intervenor Wrather-Alvarez Broadcasting, Inc., is the 
licensee of Television Station KERO-TV, Channel 10, in Bakersfield, 
California, and is the successor in interest of Kern County Broadcasters, 
Inc., which began operation of Station KERO-TV on-September 26, 1953, 
and which assigned the license of the station to intervenor pursuant 
to the authorization of the Federal Communications Commission granted 
on July 18, 1957. 

3. Petitioner Bakersfield Broadcasting Company is the licensee 
of Television Station KBAK-TV, Channel 29, in Bakersfield, which 
began operation on August 20, 1953. Petitioner seeks judicial review 
of the. Report and Order of the Federal Communications Commission 
released on January 6, 1958, whereby the Commission amended its 
‘Table of Assignments to allocate Channels 17 and 39 as two additional 
television assignments in Bakersfield, and the Memorandum Opinion 
and Order released on April 28, 1958, which denied a petition for re- 


consideration filed by petitioner herein. 
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4. There are presently pending before the Commission three 
mutually-exclusive applications for Channel 17 at Bakersfield, which 
have been filed by the following applicants: Lincoln Dellar; Edward E. 
Urner, Maurice St, Clair, Bryan J. Coleman, John M. Brock, and 
Monroe Homer, Jr., doing business as Kern County Broadéasting 
Company; and King-Hobbs Broadcasters. In addition, there are two 
mutually-exclusive applications pending before the Commission for 
Channel 39 at Bakersfield, filed by the following applicants: Valley- 
Desert Broadcasters, Inc., and Pacific Broadcasters Corporation. 

5. Petitioner seeks to have this Court declare invalid and 


set aside the Commission's action which added Channels 17! and 39 


to Bakersfield. Intervenor was a party through its predecessor in 
interest in that proceeding before the Commission. Its interests are 
affected in that the Commission has added, and petitioner now seeks 
to delete, two additional television services that will be in direct compe- 
tition with intervenor in Bakersfield. The present total allocation of 
four television channel assignments in Bakersfield permits’ the Commis- 
sion to give maximum effect to its basic policy to increase the oppor- 
tunities for effective competition among a greater number of stations 
in the community and area to be served, and makes unnecessary the 
deletion of service by Station KERO-TV, Channel 10, to Bakersfield 
and to ‘‘white” areas which cannot otherwise receive television service. 
In proposing that the Commission be directed to rescind its action, 
petitioner seeks ultimately to destroy the present operation of inter- 
venor on Channel 10 by a deintermixture proposal which will reduce 
the total number of television stations which will operate in Bakersfield. 
6. Although petitioner seeks judicial review of affirmative Com- 
mission action which added Channels 17 and 39 to Bakersfield, petitioner 
also prays that the Commission be directed to take action with respect 
to petitioner's pending proposal to delete Channel 10 from Bakersfield. 
Intervenor and its predecessor in interest participated before the Com- 
mission in opposing the petition. The interests of intervehor will be 
directly, adversely, and grievously affected if the petition is granted, 


! 
since intervenor is an existing licensee of the Commission authorized 
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to operate. Station KERO-TV on.Channel 10 at Bakersfield, which peti- 
tioner requests be deleted. If rule-making proceedings are ultimately 
terminated adversely to intervenor, it will be required to undergo 
complex, protracted, and costly hearings upon a show cause order 
issued pursuant to.Section 316 of the Communications Act of 1934, as 
amended, 47 U.S.C., §316, proposing to amend intervenor's authori- 
zation by substitution of the best available alternate channel. Because 
of related complex problems involving other areas in California and 
agreements with the Government of Mexico, the Commission is not 
presently in-a position to resolve questions raised by Bakersfield 
deintermixture proposals. By withholding immediate action upon 
petitioner's proposal, the Commission has thereby been afforded prac- 
tical experience that there is an intense interest, demonstrated by 
the filing of five applications for two channels, to provide a third 
and fourth television service to Bakersfield; that there is a complete 
absence of any need to delete intervenor's authorization; and that 
there will be no substitute channel, and particularly Channel 17, avail- 
able for operation by intervenor. 

7. For the foregoing reasons, Wrather-Alvarez Broadcasting, 


Inc., is an interested party entitled to intervene as of right in this 


proceeding. 
. Respectfully submitted, 


/s/ Vincent B.. Welch 
Vincent B.- 


/s/ Herbert E.. Forrest 
erbert E..Forrest 


- Welch, Mott & Morgan 
..Communications Building 

710 Fourteenth.Street, N. W. 
‘ Washington Sy: D. GC 


_ Attorneys for , 
-- WRATHER-ALVAREZ BROADCASTING, IN 


. CERTIFICATE OF SERVICE 





Filed November 24, 1958 


: 
UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 





No. 14,541 . September a 1958 


Bakersfield Broadcasting Company, 
Petitioner, 
Vv. 


United.States of America and Federal 
Communications Commission, 


Respondents, 
Wrather-Alvarez Broadcasting, Inc., 


Intervenor, 





Before: Wilbur K. Miller, Washington, and Burger, 
Circuit Judge, in Chamhers, | 
ORDER 
ssiciewasnctalg | 
Upon consideration of the motion of Wrather-Alvarez Broadcasting, 
Inc., to substitute Marietta Investment Corporation as intervenor in this 
case, and it appearing that no objections have been filed, itis 
ORDERED by the court that Marietta Investment Corporation be 
substituted as an intervenor in this case in the place and stead of 
Wrather-Alvarez Broadcasting, Inc. 


Per Curiam, 
| 


Dated: November 24, 1958 


Filed March 10, 1958 
AFFIDAVIT* 


Washington ) 
) ss 
..District of Columbia ) 

John Creutz, being sworn before me, says that he is a con- 
sulting radio engineer, and officer in Page, Creutz, Steel and 
..Waldschmitt, Inc., with offices at 710 Fourteenth Street, N. W., 
_- Washington 5, D.C, 

That his qualifications are.a matter of record with the 
Federal Communications. Commission, 

And that the attached engineering statement has been pre- 
pared by him, and he believes it to be true and accurate. 


/s/ John. Creutz 


Subscribed and sworn to before me this 10th day of March _, 
1958. 


/s/ Helen.R. Wilson 
otary ic 


My Commission expires January 31, 1962. 


ENGINEERING STATEMENT CONCERNING THE ALLOCATION 
OF CHANNEL 8 TO BAKERSFIELD 


On behalf of W rather-Alvarez Broadcasting, Inc., I have 
examined the ‘‘Modification of Petition of Bakersfield Broadcasting 
Company to Delete Channel 10 from Bakersfield so as to Request an 
Alternative Relief the Assignment of Channel 8 and Issuance of Order 
to Show Cause" filed on behalf of Bakersfield Broadcasting Company. 


*Attached to ‘*Motion to Strike and Opposition to. Modification of 
Petition of Bakersfield Broadcasting Company /R,. 154-179 /"filed 


by intervenor before the Commission. 
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The suitable area is triangular in shape. Just south of the 
south side or base of this triangle, the elevation rises to over 5000 
feet. The elevation of the base of the triangle is 3000 to 4500 feet. 

In the above mentioned statement, it is shown that Channel 8 
can be used at a site about 25 miles east of Bakersfield and meet 
all required transmitter to transmitter mileage separations. 

_The northeast side of the triangle has elevations from 5500 
to 7000 feet, with an 8433 foot peak just east of the triangle. This 
is the highest part of the triangle. ! 

_ The northwest side has elevations from 7500 to 2400 feet. 

. West of the north part of the northwest side is a 7580 foot peak. 

In order to obtain a line of site path into Bakersfield from 
this triangle either a very high tower (2000-3000 feet and more) must 
be used, or the site must make use of relatively low land along the 
south side or base of the triangle. This would locate the tower and 
transmitter either in the valley, or on the steep slope south lof the 
bottom of the valley. Such a site is proposed by Bakersfield Broad- 
casting Company. 


This site is severely shadowed by close in high mountains. 


Bakersfield is almost due west of the site, and in substantial line of 
sight from the proposed site, however, we find that at other bearings, 
severe shadowing will take place due to the following elevation within 
4 miles of the site. i 
Bearing Elevation .Distance Height above radiation center 
N307° 4600 feet 4.0 mi. 150 feet shadow 
N 315° 4360 3.6 140 feet clearance 
N 348° 6500 3. 65 1950 feet shadow 
N 10° 4550 4.0 no clearance 
N 68° 4550 3.1 no clearance 
N 75° 5069 3.2 519 feet shadow 
N 105° 4550 3. 36 no clearance 

In addition to this shadowing at four miles or less, we also find 
that elevations of 5000 feet or over exist: 


From 320° to 360° at from 5000 to 7580 feet ieee 





From 11° to due south at from 5000 to 8433 feet 

From 175° to 203° at from 5000 to 6895 feet. 

Although these higher elevations do not always make the average 
terrain in the two to ten mile distance extremely high, it is well known 
that signal strength behind such mountains is very much lower than 
calculated by the methods set forth in the rules. The calculated ‘‘con- 
tours” for a TV station at sucha site can not be considered as of any 
significance. 

. Experience with v.h.f. sites in such locations in the vicinity 
of higher mountain peaks has shown that very severe ghosting can 
result from reflections from the mountains. An example is the prob- 
lems encountered at KKTV, Colorado Springs. Rather detailed infor- 
mation of the ghosting suffered by KKTV is on file with the Commission 
in connection with a request for a waiver to allow use of a directional 
antenna with very high suppression towards the mountains to reduce 
the reflected signal. . Such problems would be anticipated from any 
site in the area in which Channel 8 can be used near Bakersfield. 

From a purely engineering standpoint we may ask - what 
improvement in television service would result in the Bakersfield 
area by allocating Channel 8 to Bakersfield, and using it in place of 
au.h.f. channel? 

The answer is as follows: 

1. A rather severe degradation in picture quality due to ghost 
reflections from the mountain surrounding the transmitter site. 

2. A loss of service to areas north and south of Bakersfield 
which have been receiving u.h.f. transmissions for a number of 
years, but could not be served by Channel 8 due to severe shadowing 


of hills very close to the antenna. 


. Respectfully submitted, 


/s{ John.Creutz 
John. Creutz 





“ Filed June 11, 1958 
ENGINEERING STATEMENT FOR WRATHER-ALVAREZ* 


On behalf of Wrather-Alvarez, I have examined the ‘Further 
Modification of Petition of Bakersfield Broadcasting Company for 
Rule Making in Bakersfield, California’, and the attached engineer- 
ing statement, dated May 12, 1958. | 

This is the latest of a series of petitions for rule making 
filed by KBAK-TV (Bakersfield Broadcasting. Company) requesting 
various changes of the allocation plan in the Bakersfield area. It 
appears that from an engineering standpoint, this latest petition has 
now presented all possibilities in the Bakersfield area. In all, three 
alternate conditions have been requested, though it does not appear 
that any of these alternatives will provide as extensive and complete 
a TV service to the area as can be achieved by the presently operat- 
ing stations. | 





In saying can be achieved, we must consider that although 
KERO-TV (Channel 10, licensed to Wrather-Alvarez) is operating 
with the equivalent maximum permissible power of 110 kw and 3710 
feet effective height, KBAK-TV is operating with only 19 kw and 630 
feet, although the rules would permit 5000 kw and 2000 feet or its 
equivalent. 

A Consider Plan A of KBAK-TV. This would make or 
all UHF. This plan would deprive extensive areas west and southwest 
of Bakersfield with the highest grade TV service they now receive. 
Some of this service may be outside the Grade B contour of any TV 

a station, and may be less than a Grade B quality, but it is, never- 

theless, the best grade of service available, and asa practical matter, 

could not be duplicated by using UHF. Most of this area is well re- 
moved from Bakersfield, and may be considered a service being 

‘. rendered by the use of the only available VHF channel in this area. 


a 


*Attached to ‘‘Motion to Strike and Opposition to Further Modification 
of Petition of Bakersfield Broadcasting Company /R. 180- 187 7 /” filed 
; by intervenor before the Commission, 


Plan B provides for the allocation of Channel 8 to Bakersfield. 
The area available for a transmitter site for Channel 8 is very limited 
and is entirely unsuitable. The problems of severe shadowing and 
probable ghosting were discussed in my statement of March, 1958. 
This plan would bring a second VHF service to Bakersfield. However, 
total service would be less than is presently possible, due to the severe 
limitations on the use of Channel 8, and the probability that the use of 
a second VHF channel in Bakersfield would discourage the establish- 
ment of a third or fourth service on UHF, as presently applied for. 
Plan.C, most recently proposed, would extend Plan B, but 
would also assign Channel 12 to Bakersfield. Such an allocation is 
possible if 12 is deleted from Fresno and reassigned to Bakersfield. 
The. Commission has proposed, in Docket 11759, to delete 
12 from Fresno, and reassign 12 to Santa Barbara. The use of 12 
at Bakersfield would prevent the use of 12 at Santa Barbara as well 
as Fresno. 
Plan C directly ties in with various proposals to make Fresno 
all UHF or all VHF. There have been requests submitted to assign, 
in all, Channels 2, 5, 7 and 9 to Fresno. 


These requests, as well as the request to assign. Channel 8 
to Bakersfield, should be examined with considerable care. All of 
these proposed uses of VHF channels require sites some distance 


from the principal city to be served. In each case, the transmitter 
site must be carefully chosen to meet the mileage separations as 
required in Rule 3.610, but without regard to Rule 3. 685 and other 
good engineering principles with respect to locating the transmitter. 
The questionable advisability of locating transmitters by the required 
area method rather than the best site area may currently be demon- 
strated in the use of Channel 10.(W TEN) at Albany (Vails Mills, New 
York). The operator of this facility has requested permission to 
return to UHF operation.(though continuing the VHF operation) due 
to difficulties of the public in receiving the. Channel 10 transmissions 
in the Albany area. Although Channel 10 was allocated to Vails 
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Mills, the present rules would allow the allocation of Channel 10 
to Albany, but would require a transmitter location in a restricted 
area near Vails Mills. : 

Plan C is less desirable than the present allocation plan 
insofar as service to the Bakersfield area is concerned. Plan.C 
contemplates two VHF stations (Channels 10 and 12) potentially cap- 
able of full use of the facility in the Bakersfield area, plus'a third 
station (Channel 8) of limited utility. On the other hand, the present 
plan provides for the two present services to Bakersfield, plus two 
more services, four inall. . We certainly do not believe that with 
those VHF allocations, a fourth station providing a UHF service is 
likely to be established, | 

It appears that the present allocation plan assigning 10, 17 
29 and 39 offers more potential TV service to the Bakersfield area 
than any of these various plans proposed by KBAK-TV. 

Although the Fresno allocations are considered only in Plan C, 
the Commission's plan for deintermixture of Fresno is not aided by 
the addition of Channel 12 to Bakersfield. The other plans to deinter- 
mix Fresno by making it all VHF are dependent upon choice of trans- 





mitter sites by mileage separations rather than service considerations. 


Respectfully submitted, 


/s/ John Creutz 


John.Creutz 


Subscribed and sworn to before me this llth day of 


June , 1958 


{s/ Helen R. Wilson | 
otary Public | 


My. Commission expires January 3l, 1962. 
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JOINT APPENDIX | 

[2] ! 
[Received May 1, 1956] | 


Before the | 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter of 


Amendment of Section 3. 606, 
Table of Assignments, Rules 
Governing Television Broadcast 
Stations 


PETITION OF CALIFORNIA INLAND BROADCASTING ( Co. 
FOR INSTITUTION OF RULE MAKING PROCEEDING 

California Inland Broadcasting Co., licensee of KFRE and per- 
mittee of KFRE-TV (now being constructed, VHF Channel 12), Fresno, 
California, petitions the Commission to issue a Notice of Proposed Rule 
Making to amend Section 3.606 of the Rules Governing Television Broad- 
cast Stations by the addition of Channel 17 or Channels 17 a for 
Bakersfield, California in the Table of Assignments. | 

The current Table of Assignments lists one VHF channel (10) and 
one UHF channel (29) for use in Bakersfield. Both channels are now in 
actual use. One of the existing stations carries the programs of the 
American Broadcasting Company and the other carries programs of the 
Columbia Broadcasting System and the National Broadcasting Company. 
The allocation of an additional channel will provide a full time outlet for 
each of the three national networks and thereby make available national 
network programs which the public in the Bakersfield area do not now 
receive. Two additional channels would accomplish this and, in addi- 
tion, would make a facility available for additional program service 
which might be provided by a non-network Station. ! 


[3] : 
As will appear from the attached statement of T. A. M. Craven, 
Consulting Radio Engineer, the assignment of Channels 17 and 39 to 


[3] 

Bakersfield will meet all requirements of the Commission's Rules and 
Regulations without the necessity of any other changes in the Table of 
Assignments. 

In the event the Commission amends the Table of Assignments as 
requested in this petition, the controlling interests of California Inland 
Broadcasting Co. plan to file an application in which such interests shall 
participate for construction permit for Channel 17 at Bakersfield. 

WHEREFORE, California Inland Broadcasting Co. requests the 
Commission to issue a Notice of Proposed Rule Making covering the 
additions to the Table of Assignments herein proposed. 

Respectfully submitted, 


CALIFORNIA INLAND BROADCASTING 
Co. 3 


By: /s/ Ralph L. Walker 
Pierson, Ball & Dowd 
1007 Ring Building 
Washington 6, D. C. 
Its Attorneys 


Dated this 30th day of April, 1956 


[9] 
[Received July 6, 1956] 


OPPOSITION OF BAKERSFIELD BROADCASTING COMPANY 
(STATION KBAK-TV) BAKERSFIELD, CALIFORNIA, TO 
PETITION OF CALIFORNIA INLAND BROADCASTING 

COMPANY PERMITTEE OF KFRE-TV FRESNO, 

CALIFORNIA FOR INSTITUTION OF RULE MAKING 

PROCEEDING TO ADD UHF CHANNEL IN BAKERSFIELD, 
AND REQUEST FOR ALTERNATIVE RELIEF IF SUCH 

RULE MAKING BE INSTITUTED. 


1. Bakersfield Broadcasting Company has, since August, 1953, 
operated Television Station KBAK-TV in Bakersfield, California, on 
UHF Channel 29. The only other television station in Bakersfield is 
KERO-TV on Channel 10. There are no other channels, VHF or UHF, 
allocated to Bakersfield. Bakersfield Broadcasting Company has, in its 





we 


3 ! [10] 


| 
in its Comments in Docket 11532; and in 


ay 


Petition for Deintermixture;— 
other ways open to it, urgently sought change in facilities to a VHF 
channel in order to be in a position to furnish a truly competitive tele- 
vision service in the Bakersfield area. ! 

2. The petition of California Inland Broadcasting Co., herein- 
after referred to as KFRE-TV, is not only lacking in any showing of 


1/ Denied May 10, 1955, without consideration of its merits at the 


time the Commission launched its Docket 11532 proceeding, 
presently pending. 


[10] | 

need for the relief sought, it has also obviously made an indirect and 
improper attempt to obfuscate the television situation in Bakersfield and 
block the efforts of KBAK-TV to achieve the deintermixture in Bakers- 
field which the public interest demands. The KFRE-TV petition, de- 
spite its protestations of regularity, is actually directly in the face of 
the Commission's declaration of policy in Docket 11532 against filing 
for specific changes in cases posing problems involved in that docket. 
Pending the issuance of general policy determinations in Docket 11532, 
the petition should, therefore, be summarily dismissed as without stand- 
ing. Should the Commission nevertheless be inclined to give considera- 
tion to this matter, KBAK-TV submits the following statement and re- 
quest for relief. | 

3. KFRE-TV has proposed the addition of Channels 17 and 39 to 
Bakersfield and supported this request with an engineering affidavit pur- 
porting to show their availability. One of these Channels, 17, is not 
even listed for California in the Table, and, in any event, is being re- 
quested elsewhere; hence, at the very least it is contingently in conflict. 
Nowhere in these KFRE-TV documents is any consideration given to the 
status and purpose of these channels or the effect on long range growth 
needs if they are diverted as planned here. The Rules must be changed 
in order to assign these frequencies in Bakersfield, inasmuch as they 
are not presently assigned there. Mileage factors are not the only 


[11] <= 

[11] 
element in the Sixth Report and Table of Allocations. Margin was in- 
tentionally left in the UHF allocations to permit assignment of channels 
in response to future needs. This may mean more channels in large but 


growing cities, or specific assignments in response to maturing needs 
to many towns not presently dealt with in the Table. 

4. If any additional UHF assignments are ready to be made in 
the San Joaquin Valley at this time of course they should be made in 
Fresno. That community had an exclusively UHF service for a suffi- 
ciently long period of time to cause it to be free of UHF conversion 
problems, and, at least until KFRE-TV was authorized to commence 
operating on Channel 12, a competitive television service was able to 
function on a truly competitive basis there as contemplated by the Com- 
munications Act and the Commission's Rules. The only conversion 
problem in Fresno today is that needed to admit KFRE-TV's entry of a 
VHF station. There are still completely satisfactory ways of providing 
KFRE-TV with a UHF facility which will be at least as good as those of 
its competitors. Additional UHF channels can be assigned there as 
shown by the attached engineering statement. And other UHF channels 
can be provided to meet future growth demands of Fresno. If KFRE- 
TV sincerely wants a UHF channel, we propose Channel 59 for it at 
Fresno and recommend the deletion and assignment elsewhere of Chan- 
nel 12 for the benefit of competition in the San Joaquin Valley and to 


[12] 

further the public good. This would lead the way to a corollary deinter- 
mixture in Bakersfield, which would make possible there competitive 
facilities, both now and as required for future growth. As a practical 
matter it is technically possible to add Channel 8 to Bakersfield and to 
shift Channel 12 from Fresno to Bakersfield, should it be needed. 

5. The only logical answer to the television allocation problem 
as it affects the San Joaquin Valley is that which KBAK-TV has urged in 
prior filings. It specifically proposed shifting Channel 12 to Bakersfield, 
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pointing out that there is no obstacle to deintermixing in Bakersfield 
because KBAK-TV, as the operator of a consistently unprofitable UHF 
channel, unable to compete for network programs and advertising re- 
venues with the existing VHF station, is ready and willing to change 
frequency to any VHF channel which may be made available. Though 
there is only a partial conversion problem in Bakersfield, KBAK-TV 
has encountered insuperable difficulties in obtaining any reasonable 
share of national advertising revenue or anything resembling a normal 
network affiliation for the station. : 

6. KBAK-TV has not been able to obtain any NBC programs, 
only a few CBS programs (and those only by direct contact with certain 
advertisers), and our ABC participation is only on a partial schedule 
basis. Neither NBC or CBS has shown any real interest in shifting from 
KERO-TV, VHF Channel 10, to KBAK-TV, UHF Channel 29, 

[13] | 
despite intensive effort on the part of KBAK-TV to obtain either an NBC 
or CBS affiliation. There are many prime hours still unsponsored in 
the KBAK-TV schedule. In the face of these realities, the KFRE-TV 
petition is callously deceptive when it talks of additional UHF assign- 
ments so that each network may have its own affiliate, and when it pro- 
poses still another UHF channel as a local facility. | 

7. Despite the most consistent and strenuous efforts, the exist- 
ing UHF facility in Bakersfield has been unable to obtain enough adver- 
tising support from any and all sources to enable it to break even. De- 
spite its handicapped position, KBAK-TV has nevertheless used every 
available resource to operate in the service of its public and has thus 
become from that standpoint an integral part of the Bakersfield com- 
munity, as shown by a multitude of community expressions. (Copies of 
a representative few of these expressions are attached.) In our opinion, 
KFRE-TV of Fresno has no interest in seeing independent, self-support- 
ing television facilities grow up in Bakersfield, and its purpose appears 
to be to block such developments. With its position as the only VHF 
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facility in Fresno, and its resulting status as a basic network affiliate, 
it assumes the dominant position in that community. It now obviously 
seeks to extend that domination down the San Joaquin Valley so as to 
prevent the growth of competitive facilities in another principal Valley 
population center. This is apparent on the face of its proposal and is 


[14] 

further revealed by some of its recent activities, which will be dis- 
cussed hereinafter. The Greater Bakersfield area, with 149, 000 people, 
and vital Kern County, of which Bakersfield is the center, with a popula- 
tion of 228, 000 (1950 U.S. Census), require and want independent, com- 
petitive facilities, not merely a satellite of Fresno television operators. 
Kern County is one of the most important and rapidly growing areas in 
California. Its population, now estimated at 284, 000, is authoritatively 
predicted to rise to 346, 000 by 1960. 2/ 

8. Before it embarked on the course revealed by its petition, 
KFRE-TV held exploratory discussions with KBAK-TV concerning the 
possibility of arranging for KBAK-TV to have the KFRE-TV network 
programs at a given rate which would represent some fraction of the 
total rate received by KFRE-TV from the network for thus delivering 
the additional coverage of the Bakersfield area. This would have made 
KBAK-TV into a KFRE-TV satellite for network programs. KBAK-TV 
never took any affirmative stand with regard to this proposition, and the 
next development was the filing of the instant KFRE-TV petition, which 
would, if allowed to succeed, achieve the same result but with an even 
greater certainty of keeping Bakersfield in a colonial status, advancing 
KFRE-TV's apparent purpose to grasp the means of dominating the 
whole Valley in television. 


2/ Forecast by William Spurr, Professor of Statistics, Graduate 
School of Business, Stanford University. 
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9. Should KFRE-TV succeed in this maneuver by confusing and 
complicating deintermixture prospects for Bakersfield and obtaining a 
UHF outlet there, its aggregate position, both technically and commer- 
cially, would present an impossible competitive situation for any Bakers- 
field station. It would impede the growth of competition and hopelessly 
entangle the chances for solving the Bakersfield television situation in 
a way compatible with the public interest, namely, by deintermixture. 
The Bakersfield community wants no part of this move of KFRE -TV to 
dominate its trading area from Fresno, and is solidly behind KBAK-TV 
in its endeavor to provide a VHF channel so that it can give a second 
adequate television service to the Bakersfield community. (Copies of 
letters from the Bakersfield Chamber of Commerce and other interested 
groups Showing this attitude are attached.) Many more can be obtained, 
as it is vital both to KBAK-TV and its area to improve the KBAK-TV 
facility. On the other hand, the establishment of KFRE-TV on VHF 
Channel 12, Fresno, needlessly upset the whole UHF competitive situa- 
tion there. If, in the light of the fact that except for single VHF assign- 
ments in Bakersfield and Fresno, San Joaquin Valley television assign- 
ments are already all UHF south of Stockton, the Commission feels that 
the whole area should go UHF, KBAK-TV has no objection. KBAK-TV 
does not seek competitive advantage, only technical equality. Accord- 
ingly, the Commission should not for one moment consider adding UHF 
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channels to Bakersfield unless it is in the interest of all UHF Valley 
services. In order to foster the growth of UHF the Commission should 
delete Channel 10 from Bakersfield and Channel 12 from Fresno, thus 
assuring unlimited technically equivalent facilities for the entire region. 

10. The course offered by the KFRE-TV petition is a needless, 
futile, sterile kind of answer to television needs in Bakersfield and the 
surrounding portions of the great San Joaquin Valley. It is in every way 
technically feasible to provide VHF facilities for Bakersfield, which 
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will allow the stations there to provide competitively parallel services 
in the technical sense, and to insure television services free of domina- 
tion from other places. In the KBAK-TV Comment in Docket 11532, it 
analyzed at length the matter of the importance of terrain in relation to 
mileage separations. It was pointed out that the Allocation Table was in 
general predicated on consideration of smooth earth and had no real 
validity in the far West. As shown by the attached Engineering State- 
ment, it is entirely practicable, without causing interference or violat- 
ing any of the technical criteria in the Commission's Allocation Table, : 
to assign Channel 8 to KBAK-TV at Bakersfield. From an entirely 
practical location, that of KERO on Channel 10 (or an easily available 
equivalent), KBAK-TV would be approximately 186 miles from the new 


site which KSBW-TV, Salinas, on Channel 8, is now proposing (Freemont 
Peak), Latitude 36°45" 20", longitude 121°30'00". Hence, this location 


[17] 
comes within 9 miles of meeting even the arbitrary mileage separations 
of the Table, on a transmitter to transmitter basis. In addition, exam- 
ination of the intervening terrain, which offers the protection of high 
peaks in the rugged Northwest-Southeast Mountain Range, will show 
that it would be impossible for the stations to interfere with each other 
under these conditions. The mountain ranges directly intervening in the 
path between the new KSBW site and Bakersfield are 3500 to 5000 feet, 
at least 500 feet above the proposed KSBW antenna, and are virtually 
barren of population in any relevant sense for 70 miles. This barrier 
is such that the Grade B service area of stations so located would not 
come close to each other, even with full power. In order to provide a 
VHF facility to Bakersfield, KBAK-TV would, however, be ready and 
willing to propose operation with less than 316 kw erp., or approxi- 
mately 100 kw erp., the effects of which would cause the Grade B con- 
tour to fall at least 24 miles short of the Salinas Channel 8 calculated 
contours, even considering flat terrain, and if actual terrain is taken 
into account, the Grade B signals would not come within approximately 
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40 miles of each other. (Even operating with 316 kw there would be a 
separation of 14 miles between the Grade B contours disregarding the 
effect of the mountains.) Because of the way the population is concen- 
trated in the Valley, this kind of coverage would provide an adequate 
service. The attached engineering data shows that beyond any doubt 


[18 ] 
Channel 8 could be used as proposed without causing or receiving inter- 


ference. This solution is not even a drop-in in the real sense, because 
the separations in the Table must, if they mean anything, reflect engi- 
neering principles. The protection offered by 181 miles in this moun- 
tainous western area is equivalent to a separation of more than 200 
miles under ordinary terrain conditions. KBAK-TV would be happy to 
prove this beyond any doubt, by additional measurements, if the Com- 
mission will permit. There is no other technical problem since KERO 
on Channel 10 is co-channeled with San Diego at present. Therefore 
Channel 8 at Bakersfield could present no problem to or from Channel 
8 in San Diego. : 
11. Finally, if the Commission pursues this logical course of 
providing VHF for Bakersfield, KBAK+TV is certain that by taking ter- 
rain and the real technical conditions into account, additional VHF facili- 





ties can be worked in to take care of growth needs in our community and 
thereby give it a compatible and competitive television service. 

12. In view of the foregoing, we request that the KFRE-TV peti- 
tion be dismissed or denied and the Commission proceed forthwith to 
amend its Table to make VHF Channel 8 available in Bakersfield, and 

[19] 
issue an order to show cause why the KBAK-TV sanienatenk ¢ should not 
be changed from its present Channel 29, to Channel 8. 
Respectfully submitted, 
OF COUNSEL: BAKERSFIELD BROADCASTING COMPANY 
KRIEGER & JORGENSEN By: /s/ John P. Hearne 


Washington, Bs %. /s/ Lester W. Spillane 
DATED: June 4, 1956 Its Attorneys 
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CITY OF WASHINGTON ) 


) 
DISTRICT OF COLUMBIA ) 


is 


SS: 


GEORGE P. ADAIR, having been duly sworn, deposes and says: 
That he is a Consulting Radio Engineer with offices at 1610 Eye 
Street, N.W., Washington 6, D.C., and that his qualifications as 
an engineer are known to the Federal Communications Commission 
through his employment by the Commission and by its predecessor, 
the Federal Radio Commission, from 1931 to 1947, and through his 
statements in hearings before the Commission. 

That the George P. Adair Engineering Company, of which he is a 
partner, has been employed by the Bakersfield Broadcasting Com- 
pany, licensee of Television station KBAK-TV operating on Channel 
29 in Bakersfield, California, to make a study of the petition of 
California Inland Broadcasting Company, permittee of television 
station KFRE-TV for Channel 12. in Fresno, California, to issue 

a Notice of Proposed Rule Making to Amend Section 3.606 of the 
Rules Governing Television Broadcast Stations by the addition of 
Channel 17 or Channels 17 and 39 for Bakersfield in the Table of 
Assignments. 

That such study has been made and it has been found: 


That presently Section 3.606 allocates two television channels to 


[21] 

Bakersfield: Channel 10- is assigned to KERO-TV and Channel 29 

is assigned to KBAK-TYV; 

That presently Section 3. 606 allocates four television channels to 
Fresno: Channel 12- is assigned to KFRE-TV (cp), Channel 18 is 
allocated for education, Channel 24 is assigned to KMJ-TV, Channel 
47 is assigned to KJEO and Channel 53 is assigned to KBID-TV 
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(expired cp - extension requested); 

That the above allocations establish an intermixture of VHF and 
UHF channels in both Bakersfield and Fresno, which as a matter 
of fact established by experience results in placing the UHF sta- 
tions. at a very serious disadvantage in endeavoring to compete 
with the VHF assignment in each city and also requires additional 
investment by the public for receivers and antennas — of 
the reception of both VHF and UHF stations; | 

That this unfortunate situation can be easily corrected and the 
public interest better served by de-intermixture of VHF and UHF 
assignments in both cities in accordance with Table 1 attached; 
That with the very limited number of VHF channels, it'is im- 
possible to obtain sufficient channels for the four presently assigned 
stations and for an educational assignment in Fresno, but de- 


intermixture of ! 
| 


[22] 
both can be readily accomplished by moving Channel 12- from 
Fresno to Bakersfield where it would meet all the required mileage 
separations (Table II) and by removing Channel 29 from Bakers- 
field; : 

That while Channels 29, 17 and 39 (the latter two prophaed for 
Bakersfield by the Petition) may not be assigned to Fresno under 
the Rules and Standards, there are at least two UHF channels 
(Channels 59 and 65) which may be assigned (Tables It and IV); 
That such assignment to Fresno of Channels 59 and 65 would pro- 
vide a UHF replacement for Channel 12- and also an additional UHF 
channel; 

That an additional VHF channel can be assigned to Baerstel but 
none can be assigned to Fresno; 

That such channel is Channel 8 which is allocated to Salinas, 
California, and to San Diego, California, and that while the mileage 
separation with KSBW-TV at Salinas is slightly less than provided 
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by the Rules and Standards (Table V), the intervening mountains 
(Diablo Range) rising to elevations over 5000 feet above sea level 
would attenuate the signals such that no interference would be ex- 
pected between Bakersfield and Salinas with both operating on 
Channel 8; 


[23] 
That in his opinion, public interest, convenience and necessity 
would be served by denial of the Petition of California Inland Broad- 
casting Company and by de-intermixing the VHF and UHF assign- 
ments in the cities of Bakersfield and Fresno in accordance with 
the proposed changes in the Table of Allocations as shown by 
Table L 
/s/ George P. Adair 
[JURAT dated June 4, 1956] 
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BAKERSFIELD BROADCASTING COMPANY 
BAKERSFIELD, CALIFORNIA 


TABLE I 


Remove Add 
Location Channels Channels 


Fresno, California 12- 59 and 65 
Bakersfield, California 29 8 and 12- 
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BAKERSFIELD BROADCASTING COMPANY 
BAKERSFIELD, CALIFORNIA 


TABLE I 
ASSIGNMENT OF CHANNEL 12- TO BAKERSFIELD 


Required Actual 
Channel Location Mileage Mileage 
12 Chico, California, KHSL-TV 190 351 # 


11 Los Angeles, California,KTTV 60 88 # 
13 Los Angeles, California,KCOP 60 88 # 
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Distance between transmitters of stations indicated and present 
location of KERO-TV to which KBAK-TV would move. | 
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BAKERSFIELD BROADCASTING COMPANY 
BAKERSFIELD, CALIFORNIA 


TABLE I 
ASSIGNMENT OF CHANNEL 59 TO FRESNO 


Reason and | 

Required | Actual 

Separation Channel Location Separation 

Co-Channel 59 Seminole, Oklahoma 1290 miles 
175 miles 


LF. Beat Wenatchee, Washington 1735 miles 
20 miles Blackwell, Oklahoma 1227 miles 


Intermodulation San Jose, California 125 miles 
20 miles Portersville, California 63 miles 
Petaluma, California 188 miles 

Cleburne, Texas 1295 miles 

Pauls Valley,Oklahoma 1255 miles 

Napa, California 175 miles 

Hillsboro, Texas 1318 miles 

Stockton, California 117 miles 


Adjacent Channel Modesto, California 91 miles 
59 miles San Jose, California 125 miles 


Oscillator Merced, California 61 miles # 
60 miles Corona, California 234 miles 


Sound Image Dallas, Texas 1322 miles 
60 miles Wenatchee, Washington 735 miles’ 


Picture Image Alexandria, Louisiana 1593 miles 
75 miles San Francisco, California 158 miles 


# Distance between center of Merced and KFRE-TV Transmitter. 
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BAKERSFIELD BROADCASTING COMPANY 
BAKERSFIELD, CALIFORNIA 


TABLE IV 
ASSIGNMENT OF CHANNEL 65 TO FRESNO 


Reason and 
Required Actual 


Separation Channel Location Separation 


Co-Channel 65 Ellenburg, Washington 705 miles 
175 miles 


IL F. Beat 73 Dallas, Texas 1322 miles 
20 miles 37 Cleburne, Texas 1295 miles 


Intermodulation 60 San Jose, California 125 miles 
20 miles 61 Pauls Valley,Oklahoma 1255 miles 
62 Napa, California 175 miles 

63 Hillsboro, Texas 1318 miles 

67 Wenatchee, Washington 735 miles 

68 Petaluma, California 188 miles 

69 Stillwater, Oklahoma 1250 miles 

70 Port Chicago, California 152 miles 


Adjacent Channel 64 Stockton, California 117 miles 
55 miles 66 Merced, California 61 miles # 


Oscillator 72 Tyler, Texas 1412 miles 
60 miles 58 Modesto, California 91 miles 


Sound Image 79 Toledo, Ohio 1940 miles 
60 miles 51 Blackwell, Oklahoma 1227 miles 


Picture Image 80 Salisbury, North Carolina2157 miles 
75 miles 50 Santa Rosa, California 195 miles 


# Distance between center of Merced and KFRE-TV transmitter. 
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BAKERSFIELD BROADCASTING COMPANY 
BAKERSFIELD, CALIFORNIA 
TABLE V 


ASSIGNMENT OF CHANNEL 8 TO BAKERSFIELD 
Channel Location Required Actual 
Mileage Mileage 
8 Salinas, California, KSBW-TV 190 186 # 
8 San Diego, California, KFMB-TV 190 196 # 


7 Los Angeles, California, KABC-TV 60 88 # 
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TABLE V 


Cont'd) REQUIRED ACTUAL 
CHANNEL LOCATION MILEAGE | MILEAGE 
| 


9 Los Angeles, California, KHJ-TV 60 88# 


# Distance between transmitter of stations indicated and present location 
of KERO-TV to which KBAK-TV would move. : 


| 
[55] 
[Received June 13, 1956] 


OPPOSITION TO PETITION 
OF CALIFORNIA INLAND BROADCASTING CO. | 
FOR INSTITUTION OF RULE MAKING PROCEEDING 


Kern County Broadcasters, Inc., permittee of television station 
KERO-TV, Bakersfield, California, opposes the petition filed by Cali- 
fornia Inland Broadcasting Co., on April 30,1956, seeking the allocation 
of "channel 17 or channels 17 and 39” to Bakersfteld,, California. 

In support whereof it is shown as follows: | 

I INTRODUCTION | 

The aforesaid petition was filed by California Inland Broadcasting 
Co., operator of television station KFRE-TV, channel 12, Fresno, 
California. The petitioner's station is located in the center of the San 


| 
1 


Joaquin Valley of California. The petitioner seeks to allocate one or two 
UHF channels to Bakersfield, California, so that its "controlling in- 
terests" may operate a television station, in the lower portion of the 
Valley. 

It is impossible to ascertain from the petition how the public 


would benefit from the requested allocation changes. The petitioner 
merely alleges that "the allocation of an additional channel to Bakersfield 
will provide a full time outlet for each of the three national networks, “ 
thereby making | 

[56] : 
available "network programs which the public in the Bakersfield area do 


not now receive." The petitioner further asserts that a second new 
| 





[56] 16 

allocation to Bakersfield "would make a facility available for additional. 

program service which might be provided by a non-network station.” 
The petitioner makes no effort to supply facts to support such 


statements. 


UW. SUMMARY OF REASONS FOR DENIAL OF PETITION 

There is no real public interest question involved in petitioner's 
proposal. Petitioner, having been finally successful in obtaining a grant 
of its application for channel 12 in Fresno, the only VHF channel allo- 
cated to Fresno, and having made an agreement with the Columbia Broad- 
casting System to be the outlet of that network in Fresno, now proposes 
to use the vast economic power and monopolistic status derived there- 
from to compel Columbia Broadcasting System to also affiliate with the 
UHF station that petitioner proposes to build in Bakersfield. Through 
this maneuver, resulting in the operation of stations in Fresno, and 
Bakersfield, petitioner would completely dominate the southern portion 
of the San Joaquin Valley, Petitioner's tactics undoubtedly would be 
initially to install a fairly low powered UHF station in Bakersfield which 
would not seriously overlap with its station in Fresno, but as the years 
go on this station would be increased to maximum power and the Com- 
mission would be embarrassed by another serious overlap problem which 
it could then do little to prevent. After all, the argument would be made 
that Petitioner should use the radio spectrum, licensed to it 
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to the fullest extent possible. The channels requested by petitioner 
should be used in the public interest in other locations. There is no need 
for an additional station in Bakersfield in that all three networks now 
have affiliates in Bakersfield and there are many prime hours of time 
available for additional network programming or any other kind of pro- 
gramming if such is desirable. The addition of a third station would 
economically injure the two existing stations. Furthermore, the Bakers- 
field area receives network service from other sources such as from 
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the television stations located on top of Mount Wilson. Such public in- 
terest problems as do exist in connection with the allocations of channels 
to Fresno and Bakersfield will be solved by deintermixing Fresno com- 
pletely to UHF and by substituting a VHF channel for UHF channel 29 
which is now assigned to Bakersfield. Such a proposal was made by 
Bakersfield Broadcasting Company (KBAK-TV) in Docket No. 11532. 


We concur in that proposal. ! 
* * | 





[71] | 
FCC 56-683 
Before the 33350 | 
FEDERAL COMMUNICATIONS COMMISSION — 
Washington 25, D.C. | 


In the Matter of ) 


Amendment of Section 3. 606, 


) Docket No. 11785 
Table of Assignments, ) 
) 


Television Broadcast Stations 
(Bakersfield, California) 
NOTICE OF PROPOSED RULE MAKING ! 

1. Notice is hereby given that the Commission has received a 
proposal for rule making in the above-entitled matter. : 

2. The Commission has before it a petition filed on April 30, 
1956 by the California Inland Broadcasting Co., requesting the insti- 
tution of rule making to amend Section 3.606, Table of Assignments, 
Television Broadcast Stations, so as to add Channel 17 or Channels 17 
and 39 to Bakersfield, California as follows: 


City Channel am 
; Present Proposed 
Bakersfield, California 10-,29  10-,17,20 or 10-,17, 
29, 39/ | 


3. In support of its request petitioner submits that it is the 
licensee of television Station KFRE-TV on Channel 12 at Fresno, Cal.; 
that it will file an application for a station at Bakersfield in the event 
the additional channels are made available; and that the proposal con- 
forms to the Rules and would provide a full time outlet for national 
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18 
network programs. Oppositions to the request for amendment of the 
Table were filed by Bakersfield Broadcasting Co. and Kern County 
Broadcasters, Inc. 

4. The Commission is of the view that rule making proceedings 
should be instituted in this matter in order that interested parties may 
submit their views and the Commission may be apprised of such views 
prior to taking further action. The petition of California Inland Broad- 
casting Co., and the oppositions of Bakersfield Broadcasting Company 
and Kern County Broadcasters, Inc. are made part of this docket. 2 

5. Authority for the adoption of the proposed amendment is con- 
tained in Sections 4(i), 301, 303(c),(d), (f£) and (r) and 307(b) of the 
Communications Act of 1934, as amended. 


iF, Alternatively these oppositions proposed the reassignment of 
Channel 12 from Fresno to Bakersfield. Comments on this pro- 
posal should appropriately be filed under the rule making pro- 
ceeding in Docket No. 11759 looking toward the removal of Chan- 
nel 12 from Fresno. 
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6. Any interested party who is of the opinion that the amendments 
proposed by petitioner should not be adopted, or should not be adopted 
in the form set forth herein, may file with the Commission on or be- 
fore August 15, 1956, a written statement or brief setting forth his 
comments. Comments in support of the proposedamendment may also 
be filed on or before the same date. Comments or briefs in reply to the 
original comments may be filed within 10 days from the last day for 
filing said original comments. No additional comments may be filed 
unless (1) specifically requested by the Commission or (2) good cause 
for the filing of such additional comments is established. The Commis- 
sion will consider all such comments that are submitted before taking 
action in this matter, and if any comments warrant the holding of a 
hearing or oral argument, notice of the time and place of such hearing 
or oral argument will be given. 
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7. In accordance with provisions of Section 1. 764 of the Com- 
mission's Rules and Regulations, an original and 14 copies of all 
statements, briefs, or comments shall be furnished the Commission. 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Secretary 


Adopted: July 11, 1956 
Released: July 16, 1956 


[73] | 
(CORRECTED) 
NOTICE OF PROPOSED RULE MAKING : 

1. Notice is hereby given that the Commission has received a 
proposal for rule making in the above-entitled matter. ! 

2. The Commission has before it a petition filed on April 30, 
1956 by the California Inland Broadcasting Co., requesting the insti- 
tution of rule making to amend Section 3.606, Table of Assignments, 
Television Broadcast Stations, so as to add Channel 17 or Channels 17 
and 39 to Bakersfield, California as follows: 


Channel No. 
City Present Proposed 


Bakersfield, California 10-, 29 10-, 17, 29 or 10-, 17, 
29, 39/ 


3. In support of its request petitioner submits that it is the 
licensee of television Station KFRE-TV on Channel 12 at Fresno, Cal; 
that it will file an application for a station at Bakersfield in the event 
the additional channels are made available; and that the proposal con- 
forms to the Rules and would provide a full time outlet for national net- 
work programs. Oppositions to the request for amendment of the Table 
were filed by Bakersfield Broadcasting Co. and Kern Sonny) ‘Broad- 
casters, Inc. 


4. The Commission is of the view that rule making proceedings 
should be instituted in this matter in order that interested parties may 
submit their views and the Commission may be apprised of such views 


| 





[73] 20 
prior to taking further action. The petition of California Inland Broad- 
casting Co., and the oppositions of Bakersfield Broadcasting Company 
and Kern County Broadcasters, Inc. are made part of this docket. 2 

5. Authority for the adoption of the proposed amendment is con- 
tained in Sections 4(i), 301, 303(c),{d), (f) and (r) and 307(p) of the 
Communications Act of 1934, as amended. 


pf / Alternatively these oppositions proposed the reassignment of 
Channel 12 from Fresno to Bakersfield. Comments on this pro- 
posal should appropriately be filed under the rule making pro- 
ceeding in Docket No. 11759 looking toward the removal of 
Channel 12 from Fresno. 


[74] 

6. Any interested party who is of the opinion that the amendments 
proposed by petitioner should not be adopted, or should not be adopted 
in the form set forth herein, may file with the Commission on or before 
August 15, 1956, a written statement or brief setting forth his comments. 
Comments in support of the proposed amendment may also be filed on 
or before the same date. Comments or briefs in reply to the original 
comments may be filed within 10 days from the last day for filing said 
original comments. No additional comments may be filed unless (1) 
specifically requested by the Commission or (2) good cause for the filing 
of such additional comments is established. The Commission will con- 
sider all such comments that are submitted before taking action in this 
matter, and if any comments warrant the holding of a hearing or oral 
argument, notice of the time and place of such hearing or oral argu- 
ment will be given. 

7. In accordance with provisions of Section 1. 764 of the Com- 
mission's Rules and Regulations, an original and 14 copies of the state- 
ments, briefs, or comments shall be furnished the Commission. 

FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Adopted: July 11, 1956 Secretary 


Released: July 18, 1956 
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[75] | 
COMMENT SUPPORTING PROPOSED RULE MAKING | 
Marmat Radio Company (KBIS), Bakersfield, California, supports 
the proposal to allocate either Channel 17 or 39 -- or both -- to Bakers- 
field for the following reasons: | 
1. There are two television stations in the Bakersfield-Kern 


County area; the population of the area has continued to grow since the 


[Received Aug. 7, 1956,FCC] 


time of the 1950 census. New industries have commenced operations 
there. 3 
2. The management of Radio Station KBIS is familiar with the 
program needs of the area and the economic support that would be avail- 
able for additional television outlets. On the basis of this information 
and experience it believes that there is need for at least one : possibly 
two additional television outlets and that there is available economic 
support for such outlets. 

3. Three stations would provide an outlet for each of the net- 
works and afford time for local programs during network option time. 
Even if the present two stations can handle all network programs now 
available for Bakersfield, this condition will not continue if the American 
Broadcasting Company expands its operations. 


[76] | 
4. If additional channels are available, Marmat Radio Company 
or some of its members will file an application for the new facility. 
WHEREFORE, Marmat Radio Company supports the proposal to 
add Channel 17 or Channels 17 and 39 to Bakersfield, California. 
Respectfully submitted, 


MARMAT RADIO COMPANY (KBIS), 
Bakersfield, California 


By > /s/ A. L. Stein 


Warner Building Its Attorney: | 
Washington, D. C. | 


August 2, 1956. 
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[Received Aug. 15, 1956] 
COMMENTS OF BAKERSFIELD BROADCASTING COMPANY 
(STATION KBAK-TV), BAKERSFIELD, CALIFORNIA 


On July 16, 1956, the Commission released its Notice of Proposed 
Rule Making in the above-entitled matter, based on the petition of KFRE- 
TV, of Fresno, California, (California Inland Broadcasting Company), 
to add UHF Channel assignments to Bakersfield, California. The avowed 
purpose of that petition was to gain entry in Bakersfield for an outlet to 
be applied for by KFRE-TV interests. The Commission's Notice of Rule 
Making was issued, notwithstanding the opposition to the KFRE-TV filing 
by local Bakersfield broadcasters and by Bakersfield civic groups and 
persons. 

Bakersfield Broadcasting Company has, since August, 1953, 
operated Television Station KBAK-TV in Bakersfield, California, on UHF 
Channel 29, the only present UHF assignment in this community. KBAK- 
TV has suffered heavy losses operating its UHF facility in competition 
with VHF Station KERO, Channel 10, the other existing television station 
in Bakersfield, and therefore has a vital interest, for its public as well 
as itself, in the present and future of television in Bakersfield. KBAK-TV 
has vigorously sought competitive television for its community by peti- 
tioning for the shift of Channel 12 there, by its Comments in Docket 
11532, and, most recently, through its Opposition and Request for Alter- 
native Relief filed June 4,1956, against the KFRE-TV petition, made a 
part of the present Docket by the terms of the Commission's notice. 
KBAK-TV's position is hereinafter summarized, and supplemented in 
the light of the Commission's Report and Order in Docket 11532. 
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The KFRE-TV proposal reveals no discernible public interest 
reason for adding UHF channels to Bakersfield at this time. Rather, the 
proposal appears designed primarily to expand KFRE-TV's dominant 
position in Fresno and to block KBAK-TV's efforts to bring compatible, 
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competitive television to Bakersfield. Prior filings by KBAK-TV have 
shown that one or more additional VHF channels can be introduced at 
Bakersfield so as to make competitively equal television a reality in that 
community. This solution encounters no local obstacle because KBAK-TV 
as the operator of the existing UHF station is ready and willing to change 
to any VHF channel which may be made available. ! 

The KFRE-TV plan would produce only confusion in Bakersfield 
television - and it would adversely affect the development of independent, 
competitive facilities in the whole San Joaquin Valley, because independent 
UHF stations can not at the present time compete on anything resembling 
an equal basis within service areas dominated by VHF stations. The 
place in the Valley where additional UHF assignments can really contri- 
bute to the growth of competition and public service at this time is in 
Fresno where exclusive UHF existed for a sufficient period of time to 
have a healthy growth and be free of UHF conversion problems. The 
Commission has itself recognized this by proposing to delete Channel 12 
from Fresno (Docket 11759) so as to improve the television competitive 
situation in that community in line with the criteria adopted in the Re- 
port and Order in Docket 11532. Additional UHF channels are available 
for assignment to KFRE-TV in Fresno without adverse effect on other 
stations, as shown both by KBAK-TV's Opposition, and the Commis- 
sion’s Rule-Making Notice in Docket 11759. Substitution of a UHF chan- 
nel for Channel 12 would restore the competitive situation which existed 
in Fresno prior to entry of KFRE-TV as the lone VHF station there, 
thus advancing the cause of competition and growth of services contem- 
plated by the Commission's Report. It would also lead the way toa 
corollary needed, deintermixture in Bakersfield achievable through re- 
assignment 


[79 ] 
of Channel 12 or 8, or both, to Bakersfield. The greater Bakersfield 
area, center of populous and growing Kern County, needs independent, 


competitive television facilities, which can only be achieved in the 
| 
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foreseeable future by adopting the plan for VHF service which KBAK-TV 
has repeatedly advanced. 

The Commission report in Docket 11532 dwells heavily on the 
need to provide more television service in the United States and the im- 
portance of encouraging competition as a factor contributing to such an 
objective. In paragraph 31 of this report the Commission has set forth 
various criteria to be applied in determining whether to eliminate a VHF 
assignment from mixed VHF-UHF situations in order to improve the 
opportunities for effective competition. It has also listed criteria for 
determining whether a VHF channel should be added in a given city 
plagued with UHF-VHF competitive inequalities. The KFRE-TV petition 
is inconsistent with this objective in every respect. Its only recognizable 
purpose is to expand the dominance given by KFRE-TV's present assign- 
ment at Fresno through the whole Valley by further mixing and weakening 
local television in Bakersfield and by using the UHF facilities which it 
seeks as a Satellite for its Fresno operation. 

On the other hand the KBAK-TV efforts to provide a truly compe- 
titive service in Bakersfield are consistent with both the general philos- 
ophy and the specific criteria contained in the Commission's Report. It 
is technically feasible to assign a VHF channel to KBAK-TV, and the addi- 


tion of such an assignment would greatly aid the Commission's objective 


of improving the opportunities for effective competition among a greater 
number of stations. It would do this by giving KBAK-TV technical and 
competitive equality in relation to the established, existing VHF station 
now operating in Bakersfield. 


[80] 
Wherefore, KBAK-TV urges that the amendments proposed by 
Petitioner should not be adopted. Instead, the Commission should re- 
assign VHF Channel 12 to KBAK-TV, in lieu of its present Channel 29. 


Respectfully submitted, 5 akERSFIELD BROADCASTING COMPANY 
Of Counsel By John B. Hearne and Lester W. 
Spillane - Its Attorneys 


Krieger & Jorgensen /s/ Lester W. Spillane 


Washington, D. C. 
Dated: August 13, 1956 
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[Received July 29, 1957] 


PETITION FOR RULE MAKING, OR 
IN THE ALTERNATIVE, FOR IMMEDIATE DECISION 


Sacramento Broadcasters, Inc., by its attorneys, respectfully 
petitions the Commission to issue a Notice of Proposed Rule Making, 
looking towards amendment of Section 3. 606 of the Commission's Rules 
to add Channel 17 to Bakersfield, California, or, in the alternative, to 
issue an immediate Report and Order in Docket 11785, adding Channel 
17 to Bakersfield, Caiifornia. In support thereof, petitioner alleges: 

1. Sacramento Broadcasters, Inc. is the licensee of Radio Stations 
KXOA and KXOA-FM, Sacramento, California. Until recently, Peti- 
tioner operated, through a wholly owned subsidiary, UHF television 
station KCCC-TV, Sacramento, California. That station was forced to 
cease UHF operations for reasons of which the Commission is well 
aware (Docket No. 11899). However, Sacramento Broadcasters, Inc. has 
retained its interest in UHF television in the California Central Valley 
area, and is desirous of constructing and operating such a station in 
Bakersfield, California. The instant petition seeks the early allocation 
of an additional UHF channel to that market, upon which such a UHF 
station can be constructed. 
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2. As the acknowledged commercial and trading center of Kern 
County, California, Bakersfield is one of the more important markets 
in the state of California. In 1956, Bakersfield had a population of 
48, 000 persons, while Kern County had a population of 262, 000 persons. 
But these figures are not static, for in the six-year period following the 
1950 census, Bakersfield enjoyed a substantial increase in population ’ 
amounting to approximately 37.7%. In addition to its importance as an 


agricultural center for Kern County, Bakersfield is a center of manu- 
facturing, producing as it does aircraft, cement products, electrical 
equipment, oil field machinery, petroleum products, and steel pro- 
ducts. From an economic standpoint, Bakersfield is a healthy market, 
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with 1956 retail sales in the amount of $166, 504, 000. 

3. Despite its importance and economic well-being, Bakersfield 
presently has only two television stations: KBAK-TV (Channel 29), 
which is affiliated with CBS and ABC, and KERO-TV (Channel 10) which 
is affiliated with NBC. It is,therefore, not surprising that various pro- 
posals have been made to the Commission to bring additional service to 
Bakersfield by the assignment of additional channels thereto. For 
example, proposals involving the use of VHF channels were only re- 
cently considered and rejected by the Commission in Docket No. 11759. 
A proposal involving UHF facilities has been pending for more than a 
year in Docket No.11785, and has never been acted upon. 

4, As indicated in the engineering statement attached as Exhibit 
1, Channel 17 may, at this time, be dropped into Bakersfield without 
deleting said channel from any other market and without doing 
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violence to the separation requirements set forth in the Commission's 
Rules. There is a present and substantial need for such an additional 
channel in Bakersfield, not only to provide a fulltime outlet for each of 
the three major networks in that city, but also to provide a third choice 
of programs to the viewing audience, and to provide local and network 
programs heretofore not available inthe area. 

9. As is well known, the Commission has, in recent months, 
quite properly considered the possibility of deintermixing markets such 
as Bakersfield which presently support both VHF and UHF stations. 
Presumably, deintermixture considerations have played a part in the 
Commission's lengthy postponement of a decision with respect to the 
addition of a third channel in Bakersfield, for the Commission might 
well have reasoned that prospective applicants would be loathe to con- 
struct a station there until it was finally resolved whether the market 
would be an all-UHF or all-VHF one. There is, however, no longer 
any reason why Channel 17 should not forthwith be added to the market. 
For if said channel is added, Sacramento Broadcasters, Inc. is prepared 
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to immediately apply for a construction permit, and after obtdining 
same, to proceed at once to construct a station, without waiting for any 
further Commission action relating to deintermixture. : 

6. Now that the possibility exists for the commencement of sev 
service on Channel 17 in the immediate future, the public interest de- 
mands that the Commission act speedily to assign said channel to Bakers- 
field. For, while the Commission mulls over the broad policy problems 
of deintermixture, the public is being deprived of needed service and 
the opportunity is lost for effective competition among the three major 
networks in thé Bakersfield market. Petitioner's 
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past record of public service is already known to the Commission, 
Financially, and in every other respect, Petitioner is fully qualified to 
carry out the commitment made herein to proceed at once to make use 
of the channel sought herein, irrespective of whether the Commission 
first resolves the deintermixture questions involved in the area. 

7. For the reasons stated above, Sacramento Broadcasters, Inc. 
respectfully petitions the Commission to institute new Rule Making Proms. : 
ceedings looking towards amendment of Section 3. 606 of its Rules (Table > ne 
of Assignments) so as to assign Channel 17 to Bakersfield, oF, in the 
alternative, to issue an immediate Report and Order in Docket No. 

11785 amending the Table of Assignments so as to assign Channel 17 
to Bakersfield. | 
Respectfully submitted, 
SACRAMENTO BROADCASTERS, INC. 
By /s/ Jack P. Blume | 


/s/ Lauren A. Colby 
Fly, Shuebruk, Blume and Gaguine 
1001 Connecticut Avenue, N. W. 
Washington 6, D. C. 


July 26, 1957 Its Attorneys 
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OPPOSITION OF BAKERSFIELD BROADCASTING 
COMPANY (KBAK-TV) TO PETITION OF SACRA- 
MENTO BROADCASTERS, INC., FOR RULE 
MAKING, i 

1. BAKERSFIELD BROADCASTING COMPANY has noted the filing 
by Sacramento Broadcasters, Inc., of a Petition for Rule Making, or For 
Immediate Decision, either form of relief seeking the addition of UHF 
Channel 17 to Bakersfield, California. Bakersfield Broadcasting Com- 
pany opposes this belated endeavor further to complicate and confuse 
solution of Bakersfield television problems, and in this connection, the 
status of pending deintermixture proceedings affecting San Joaquin Valley 
’ television assignments will first be reviewed. 

2. Bakersfield Broadcasting Company has, since August, 1953, 
operated Television Station KBAK-TV in Bakersfield, California, on UHF 
Channel 29, the only present UHF assignment in this community. The 
only other television station in Bakersfield is VHF Station KERO-TV, 
Channel 10. Seeking relief from the inherent and unnecessary inequalities 
of this intermixed situation, Bakersfield Broadcasting Company has, 
through its Petition for Deintermixture of May 13, 1955; its comments 
in Docket 11532 and 11759; and its Opposition and Comments in Docket 
11785, consistently sought to bring about a logical solution to Bakers- 
field and San Joaquin Valley television problems by urging the Commis- 
sion to make Bakersfield either all VHF or all UHF. It has shown that 
this could be done either by adding VHF channels to Bakersfield or by 
deleting therefrom the remaining Valley VHF assignment, Channel 10. 
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3. When the Commission, in its decision in Docket 11759, de- 
clined to shift Channel i2 from Fresno to Bakersfield, Bakersfield 
Broadcasting Company, on April 8,1957, petitioned to delete Channel 10 
from Bakersfield and add in lieu thereof Channel 39. This petition is 
still pending. So are requests for reconsideration of the Commission's 
determination to assign Channel 12 to Santa Barbara instead of to Bakers- 
field. Thus, the whole situation affecting this community is in confusion 





\ 
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and must remain so until there is a determination of the fundamental 
deintermixture question. It would be the height of folly, and specifically 
damaging to KBAK-TV's position if any isolated or immediate actions 
are taken which could prejudice the basic policy determination of deinter- 
mixture as it affects Bakersfield. ! 

4. Now, Sacramento Broadcasters, Inc. , licensee of Station KXOA, 
Sacramento, California, and formerly the operator of a UHF station in 
that city which was "forced to cease UHF operations" in an intermixed 
television situation, seeks addition of another UHF assignment at Bakers- 
field. In one of its alternative requests, Sacramento Broadcasters, Inc., 
makes reference to the rulemaking proceeding in Docket 11785 and re- 
quests that an immediate Order be issued in that Docket so as to assign 
17 to Bakersfield. The fact is that this proposal was the subject of a 
formal proceeding in which the proponents filed their comments and to 
which KBAK-TV and others filed oppositions, supported by engineering 
information, showing that intermixture was unnecessary in Bakersfield. 
The comment date in the matter is long past, and the record is closed. 
Sacramento Broadcasters, Inc., took no part in it, and has no interest 
or right to assert at the present time. Apparently in recognition of this, 
Sacramento Broadcasters, Inc., in the alternative petitions for a new 
rule making proceeding to assign Channel 17 at Bakersfield. Since the 
Commission already has before it such a proposal on which comments 
have been filed, it would appear unnecessary and improper to) consider 
any new proposal, at least until some decision is forthcoming on that 
which is pending. : 


[118] | 
5. Sacramento Broadcasters, Inc. , acknowledged the existence 
of the basic deintermixture problem and relates it to the lengthy post- 
ponement of a decision in Docket 11785, reasoning that that postpone- 
ment of decision in that Docket might have rested on the Commission's 
belief that applicants would not want to build a new station until the status 
of the market was determined. Sacramento Broadcasters, Inc. , further 


| 
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declares on this point that since it is ready immediately to apply for a 
permit, regardless of the outcome of the deintermixture case, there is 
no need to wait for any further Commission action on the broad question. 
As to this, obviously the questions which the Commission is deliberating 
go far deeper than the attitudes about building which prospective appli- 
cants might have - they go to the future status of Valley television as it 
affects the whole public in the area concerned. The Commission's own 
findings in Docket 11532 and 11759 confirm the inequalities inherent in 
intermixture of VHF and UHF assignments, and the handicaps to the 
UHF stations under such conditions. Petitioner's own experience in 
Sacramento also confirms the presence and seriousness of such inequali- 
ties and certainly petitioner, apparently unable to survive in an inter- 
mixed city which it knows well, and wherein it is an established broad- 
caster, offers no special qualification to alter the basic obstacles to 
competitive intermixture in Bakersfield. 

6. It is important not to confuse the Bakersfield situation at this 
time, because the Commission has a choice of clear roads to a fair and 
feasible solution. Bakersfield Broadcasting Company has shown con- 
clusively by its filings in Docket 11759 that Channel 12, deleted from 
Fresno, could work in Bakersfield more satisfactorily than anywhere 
else. Moreover, in opposing entry of further UHF channels in Bakers- 
field in Docket 11785, Bakersfield Broadcasting Company showed that 
Channel 8 could be assigned in complete accordance with the Commis- 
sion’s mileage separations and other criteria, supporting this contention 
with the engineering data and conclusions of highly qualified consulting 
engineers. The 
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filings of American Broadcasting Company in Docket 11759 also show 
that three VHF service is technically feasible at Bakersfield. In the 
alternative, Bakersfield Broadcasting Company has also stated that if 
the Commission, for policy reasons related to encouragement of UHF 
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in the San Joaquin Valley, should determine upon de intermixture ona 
UHF basis, it was ready and willing to accept such solution. In that 
event, Bakersfield Broadcasting Company would have no objection to the 
addition of one or more UHF channels in Bakersfield. But, when the 
basic decision as to whether the community should be all VHF or all 
UHF is still pending, no UHF additions should be made to the table at 
Bakersfield which would burden the reaching Of Such decision or confuse 
the public. Intermixture is the last and least desirable of the alternatives 
to be considered. The fact is that if any UHF assignments should be 
made at this time they should be made at Fresno because that area has 
been officially designated as UHF by the Commission in its Reports in 
Dockets 11532 and 11759. : 

7. Thus the position of Sacramento Broadcasters, Inc., primarily 
rests upon the claim of immediate need for three major network outlets 
and the assumption that indefinite further delay will characterize the 
pending deintermixture proceedings. As to this contention, KBAK-TV 
has shown that this kind of need can be answered by either an all UHF or 
an all VHF decision, and that a VHF solution remains simply attainable. 
As to the request for immediate assignment without waiting for a dein- 
termixture decision, the records in these various rule making proceed- 
ings, including both Dockets 11759 and 11785, have long been closed and 
the alternative petition of Bakersfield Broadcasting Company for an all 
UHF solution at Bakersfield has been pending since April of this year. 
There is no factual reason for delay in deciding these matters, and 
there is no basis for presuming that fundamental policy determinations 
will be indefinitely postponed. We therefore urge that as an alternative 
to the abortive and opportunistic type of relief sought by Sacramento 
Broadcasters, Inc., that the Commission promptly decide the 
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questions already before it, namely, whether to reconsider its action in 
Docket No. 11759 and assign Channel 12 at Bakersfield, or take the 
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alternative road to competitive compatible television by making the San 
Joaquin Valley all UHF. Unless one or the other of these steps is taken, 
Bakersfield UHF stations will be permanently burdened by the fundamental 
inequality which competing with the existing VHF station rests upon them. 
There is no reason for delay in these decisions and no point to confusing 
and obfuscating the Bakersfield television situation by any haphazard 
actions tending to prejudice and complicate the reaching of a reasonable 
and logical decision. 
In view of the foregoing, Bakersfield Broadcasting Company requests 

that the Commission deny the petition of Sacramento Broadcasters, Inc. 

Respectfully submitted, 

BAKERSFIELD BROADCASTING COMPA 

By its Attorneys, 


HEARNE & SPILLANE, 
405 Central Tower Building 
San Francisco 3, California. 


/s/ Lester W. Spillane 
DATED: September 9, 1957. 
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REPORT AND ORDER 
By the Commission: Commissioners Lee and Mack not participating. 


1, The Commission has before it the proposals set out in its 
Notice of Rule Making (FCC 56-683) released on July 16, 1956, and 
published in the Federal Register on July 20, 1956 (21 FR 5449)!’ to 
add UHF Channel 17 or UHF Channels 17 and 39 to Bakersfield, Cali- 


fornia, in response to a petition filed by California Inland Broadcasting 
Co., permittee of Station KFRE-TV on Channel 12 at Fresno, Califor- 
nia, as follows: 


City Channel No. 
Present Proposed 


Bakersfield, California -10-, 29 10-, 17,29 or 10-, 17, 29, 39F 





[122] 
33 ! 

2. Comments were filed by California Inland and by three Bakers - 
field parties: Kern County Broadcasters, Inc., (KERO-TV), Bakersfield 
Broadcasting Company,(KBAK-TV), and Marmat Radio Company. 

3. Bakersfield, whose population in 1950 numbered 34,784, has 
been assigned Channels 10 and 29. Kern County Broadcasters, Inc., 
operates Station KERO-TV on VHF Channel 10 and Bakersfield Broad- 
casting Co.,,operates Station KBAK-TV on UHF Channel 29. The instant 
proposals would add channel 17 or Channels 17 and 39 to this community 
without any other changes in the Table of Assignments, California In- 
land urges that the two UHF channels would conform with the rules and 
would provide a full-time outlet for national network programs and for 
an additional non-network station. Marmat Radio supports the proposal, 
urging that the area needs and can support additional television outlets 
and that, if additional channels are made available, it will apply for use 
of one of them. i 


i A corrected Notice was released on July 18, 1956. 
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4. Kern County Broadcasters and Bakersfield Broadcasting 
Company, licensees of the two television stations operating in Bakers- 
field, oppose the assignments. They argue that there is no need for an 
additional outlet in Bakersfield since all three networks have affiliations 
with the two existing stations and 83.2% of the network programs are 
carried by these stations. They contend that California Iniand, operat- 
ing on Channel 12 at Fresno, seeks the addition of UHF channels in 
Bakersfield so that it may obtain a dominant position in the whole San 
Joaquin Valley to the detriment of the existing stations in Bakersfield. 
They also contend that such action may prejudice action which may be 
taken on proposals advanced in the general television allocation proceed- 
ing in Docket 11532. Bakersfield Broadcasting has urged that Bakers- 
field should be deintermixed by assigning VHF Channel 12 or: ‘8, or both, 
to make Bakersfield all-VHF. 
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5. California Inland contends in reply that the assignment of ad- 
ditional UHF channels to Bakersfield is in accord with the objectives of 
the Sixth Report in that it would provide for multiple outlets; that it 
would strengthen UHF in Bakersfield and elsewhere; and would further 
the Commission's long-term television objectives. It submits that 
licensees are not protected from additional competition and that licensee 
qualifications and the proposed operations of permittees have no bearing 
on the issues in an allocation proceeding such as this. 

6. OnJuly 26, 1957, Sacramento Broadcasters, Inc., fileda 
petition requesting that Section 3.606 of the rules be amended to add 
Channel 17 to Bakersfield or, in the alternative, that the Commission 
issue an immediate decision in the instant proceeding taking such action. 
Sacramento urges that Bakersfield is an important population, manu- 
facturing, and industrial center and that it needs an additional UHF chan- 
nel to provide a full-time outlet for a third choice of local and network 
programs. It urges that there is no reason why Channel 17 should not 
be added to Bakersfield even though the Commission still has under con- 
sideration deintermixture proposals affecting Bakersfield, and that if the 
channel is added Sacramento is prepared to file an application immediate- 
ly and, upon receiving a grant, will proceed with construction of a station 
without waiting for any further Commission action relating to deinter- 
mixture in the Bakersfield area.— 


: 

2/ On April 9, 1957, Bakersfield Broadcasting Co. filed a petition for 
rule making requesting the substitution of Channel 39 for Channel 10 at 
Bakersfield. Oppositions to this request were filed by Wrather-Alvarez 
Broadcasting, Inc., and Kern County Broadcasters, Inc. On June 24, 
1957, Coast Ventura Co. filed a petition requesting the deletion of Chan- 
nel 10 from Bakersfield and its assignment to Oxnard or Ventura, Cali- 
fornia. Oppositions to this request were filed by Wrather-Alvarez 
Broadcasting Co., Kern County Broadcasters, Inc., and Channel City 
Television and Broadcasting Corporation. On April 29, 1957, O'Neill 
Broadcasting Co. filed a request for the deletion of Channel 10 from 
Bakersfield and the substitution of Channel 39 therefor. Oppositions to 
this petition were filed by Wrather-Alvarez and Kern County Broadcasters. 
These requests are not under consideration in this proceeding and are 
therefore not discussed further herein. 
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7. OnSeptember 11, 1957, Bakersfield Broadcasting Company, 
permittee of Station KBAK-TV on UHF Channel 29 at Bakersfield, filed 
an opposition to Sacramento's request, pointing out that requests are 
pending for deintermixture of Bakersfield, either by adding VHF channels 
or by deleting Channel 10. Bakersfield Broadcasting urges that affirm - 
ative action on Sacramento's request at this time would further complicate 
and confuse solution of the television problems in the Bakersfield area 
and that such action might tend to prejudice and complicate the reaching 
of a basic policy determination regarding deintermixture of Bakersfield. 

8. The Commission is presented with a request for the addition 
of two UHF channels to Bakersfield, both of which may be assigned in 
conformance with the rules and without requiring any other changes in 
the Table of Assignments. Interest has been shown in these assignments 
by three parties, all having radio or television broadcast experience. 

We are of the view that the addition of the requested UHF channels will 
serve the public interest since they will make it possible for the people 

in this area to have additional local television outlets and a greater choice 
of local and network programs, ! 

9. While we have considered the objections raised to any change 
inthe television assignments situation at Bakersfield pending our resolu- 
tion of the deintermixture policy question involving Bakersfield presented 
by pending petitions, we do not find them persuasive. Moreover, in the 
event the Commission should determine that any of the proposals for de- 
intermixture of Bakersfield should be adopted, it would take cons iderable 
time to effect deintermixture in the area. In view of the interest display- 
ed in using the proposed UHF assignments to bring additional television 
service to this area at this time, we do not believe that we would be 
warranted in depriving this area of a greater choice of local gutlets and 
television programs because of the pendency of these deintermixture 
proposals. As for the arguments directed to the use that one of the 
parties might make of an added UHF channel at Bakersfield in strengthen- 
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ing its television position, we are of the view that they should be consid- 
ered in a licensing proceeding rather than in a rule making proceeding 
where assignments to communities and not to particular parties are 
under consideration. 

10. Authority for the adoption of the amendments is contained in 
Sections 4(i), 301, 303(c), (d), (f) and (r) and 307 (b) of the Communica- 
tions Act of 1934, as amended, 

11. In view of the foregoing, IT IS ORDERED, That the above- 
described petitions of California Inland Broadcasting Co. and Sacramento 
Broadcasters, Inc. ARE GRANTED: and that, effective February 7, 
1958, 
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the Table of Assignments, contained in Section 3.606 of the Commis- 
sion’s Rules and Regulations, IS AMENDED, insofar as the community 


named is concerned, as follows: 


5 Channel No. 
Bakersfield, ornia i0-, 17, 29, 35 


FEDERAL COMMUNICATIONS COMMISSION 


/s/ Mary Jane Morris 
Secretary 


[SEAL] 


Adopted: January 3, 1958 
Released: January 6, 1958 


NOTE: Rules changes herein will appear in Amendment 3-104. 
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PETITION FOR RECONSIDERATION 


[Received Feb. 5, 1958, FCC Mail & Files] 


1. By Report and Order in the above-entitled proceeding, published 
January 6, 1958, the Commission has determined that its Table of As- 
signments should be amended so as to add UHF Channels 17 and 39 to 
Bakersfield, California, effective February 7, 1958. : 

2. After addition of these channels was first proposed by the 
Permittee of Station KFRE-TV, Channel 12, Fresno, California, Bakers - 
field Broadcasting Company petitioner herein, on June 4, 1956, filed a 


formal opposition thereto, reviewing the basic inequalities in its posi- 
tion as the UHF operator in Bakersfield competing with VHF Station 
KERO-TV, Channel 10, the adverse effects of intermixture on the public 
interest, and the vital need to provide competitive equality through feasible 
deintermixture steps. When the Commission, in July, 1956, neverthe- 
less instituted this proceeding to add UHF Channels to Bakersfield, peti- 
tioner filed opposing comments therein, requesting instead that Channel 
12 be reassigned to Bakersfield for the use of KBAK-TV. When Sacra- 
mento Broadcasters, Inc., subsequently also sought the addition of UHF 
Channels to Bakersfield, petitioner opposed that request. i 

3.’ Beginning with its first petition for deintermixture, submitted 
May 13, 1955, and followed by its comments in Docket 11532, the present 
Docket 11785, and Docket 11759, petitioner has sought in all ways open 
to it to bring about some logical determination with respect to'the Bakers- 
field television assignments. After the Commission, in its Report and 
Order in Docket 11759, released May 1, 1957, declined to allocate Chan- 
nel 12 to Bakersfield, petitionr turned to what appeared 


[127] 
to be the logical and inevitable corollary of the Channel 12 decisi ion -- 
that Bakersfield be deintermixed hy deleting Channel 10 and substituting 





1 
| 
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therefor Channel 39. This petition, which would make Bakersfield all 
UHF, has been pending since April 9, 1957; yet now, more than 9 months 
later, the said petition has neither been made the subject of proposed 
rulemaking nor received any other consideration. 

4. Petitioner's views in this matter remain unchanged. Bakers- 
field should be and can be all UHF or all VHF, and petitioner, UHF 
operator in Bakersfield for more than five years, is entitled to a direct 
and timely decision on its own request for relief. Similarly, the Bakers- 
field community and the public of the San Joaquin Valley are entitled to a 
determination as to the assignment policies which are to govern televi- 
sion development in their area. The Commission's decision has been 
examined in an endeavor to understand what conceivable reasons could 
underlie a further intermixture of UHF and VHF in Bakersfield while 
petitions raising basic policy questions remain undecided. The only 
reason given is that proponents of the addition of these channels allege 
a present interest in the assignments, and that this may result in ad- 
ditional local television outlets and greater choice of local and network 
programs. This kind of reasoning begs the whole question involved. 
American Broadcasting Company's petition for reconsideration of the 
Commission's decision with respect to the assignment of Channel 12 
(Docket 11759) remains pending and that petition also points out the 
availability of a third VHF Channel, so that the possibility of all VHF 
allocations for Bakersfield remains open, The kind of determination 
which has been made in the instant proceeding could be taken to mean 
that the Commission has already impliedly decided against a VHF dein- 
termixture. On the other hand, the determination to add these chan- 
nels without acting on petitioner’s request concerning Channel 10 in it- 
self produces confusion and the implication that the Commission intended 
to deintermix ona UHF basis. If this is so, it should be made clear. 
The Commission, in its Paragraph 9, does not deal with the arguments 
which have been presented on 





39 
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behalf of deintermixture except to offer the bare conclusion that it does 
not find them persuasive. This leaves petitioner, with its substantial 


investment of resources and effort in the Bakersfield UHF facility, be- 


reft of the means of knowing what assignment conditions may be expected. 
It cannot determine whether to improve and expand its UHF facilities, on 
the assumption that the area will be either all UHF or intermixed, or 
whether to wait indefinitely until the Commission makes a policy. judg - 
ment with respect to VHF. It is adversely and grievously affected by 
the Commission's action. | 

D9. Inithis connection, it is noted that the Commiss ion's decision 
proposes to add two UHF channels, 17 and 39, at the behest of KFRE 
and Sacramento Broadcasters, Inc., without acting on petitioner's re- 
quest concerning deletion of Channel 10. If these channels are added 
and occupied as the Commission appears to believe they will be, since 
that is the only predicate for its conclusion, it would not appear possible 
to consider and act upon the petition to delete Channel 10 on its merits. 
Bakersfield Broadcasting Company's petitionto delete Channel 10 proposed 
the addition of 39 as a substitute for Channel 10 and asked 
that Kern County Broadcasters, KERO-TV, be served with an Order to 
Show Cause why its license should not be modified so as to substitute 
that Channel for 10. If the Commission's present decision becomes 
implemented without regard to the Channel 10 petition, it is tantamount 
to a denial thereof without consideration or statement of reasons. If 
Channel 10 should eventually be deleted, as proposed, KERO-TV could 
face the reality that no UHF channel would then be available to it. Yet 
the Commission could not properly delete 10 without providing a sub- 
stitute therefor, based on any known facts, and it does have before ita 
specific proposal, not only with respect to deletion of Channel 10, but 
with respect to the exact use of 39 in Bakersfield. It is arbitrary and 
in violation of petitioner's rights to foreclose the relief requested with- 
out stating the reasms therefor, and as to this, on Footnote 2 on Page 2, 
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the Commission specifically says that this request (for deletion of Chan- 
nel 10) was not under consideration in this proceeding and would there- 
fore not be 
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discussed further therein. 

6. Section 4(d) of the Administrative Procedures Act provides 
that every agency shall accord any interested person the right to peti- 
tion for the issuance, amendment of or repeal of arule. Under Section 
6(a) of that Act, every agency is required to proceed with reasonable 
dispatch to conclude any matters presented to it, and pursuant to Section 
6(d), notice must be given of the denial, in whole or in part, of any * * * 
petition or other request of any interested person made in connection with 
any agency proceeding, with a statement of the reasons therefor. peti 
tion has been unable to gain any policy decision on television assignments 
in its community, despite years of effort and an exhaustive variety of 
requests for relief, including that pending and unacted upon for nine 
months. Since this is a matter for decision, as to which facts are 
complete, no known reason exists which would prevent decision. The 
effects of this action in Docket 11785 are prejudicial to petitioner's whole 
position, and violative of due process. 

7. Petitioner again urges that the Commission reach a basic policy 
decision in this matter before permitting a further and intensified inter- 
mixture of television in Bakersfield. In its own announcement in Docket 
11532, the Commission has declared itself on behalf of measures which 
will further competition and has recognized the basic inequalities in in- 
termixed situations. If Bakersfield remains intermixed, the UHF sta- 
tions will face permanent handicaps, insuring the dominance of the single 
VHF station in the community. Certainly no complication of this situa- 
tion is warranted while these basic questions remain open, and the in- 
terested parties have a right to decision of these questions before their 
resolution on the merits is made impossible by random action or events. 
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WHEREFORE, BAKERSFIELD BROADCASTING COMPANY re- 
spectfully requests the Commission to reconsider its action announced 
January 6, 1958, and to withhold any addition of UHF Channels to Bakers- 
field pending determination of deintermixture ! 
[ 130] ! 
or in any event, until action is taken on the petition of Bakersfield Broad- 
casting Company to delete Channel 10 from Bakersfield. 
Respectfully submitted, | 
BAKERSFIELD BROADCASTING COMPANY 
By its Attorneys, 


HEARNE & SPILLANE, : 
405 Central Tower Building 
San Francisco 3, California. 


/s/ Lester W. Spillane. 
Dated: February 4, 1958. 


Of Counsel: 


Fisher, Wayland, Duvall & mace 
Perpetual ig a 
Washington, D. C. 


[ Certificate of Service] 
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[Received Feb. 19, 1958, FCC] 
OPPOSITION TO PETITION FOR RECONSIDERATION 
Lincoln Dellar, by his attorneys, opposes the Petition for Recon- 
sideration filed on February 5, 1958 by Bakersfield Broadcasting Com- 


pany (KBAK-TV), requesting reconsideration of the Commission's Re- 
port and Order of January 3, 1958, amending the Table of Television 
Assignments to add Channels 17 and 39 to Bakersfield, California. 
In support thereof, it is alleged: 
1. OnJuly 26, 1957, Lincoln Dellar, through his then wholly- 
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owned corporation, Sacramento Broadcasters, Inc., petitioned the Com- 
mission to institute rule making proceedings, or to issue a decision in 
the above-entitled proceeding, amending the Table of Television Assign- 
ments to add Channel 17 to Bakersfield, California. Following the Com- 
mission's action granting the relief sought in said petition, and in con- 
formance with the representations contained therein, Lincoln Dellar has 
filed an application (File No. BPCT-2465) for, and is actively seeking 
an authorization to construct and operate a new television station on 
Channel 17 in Bakersfield. 

2. Since the KBAK petition sets forth no new facts which were 
not already before the Commission when it issued the Report and Order 
which is under attack, it is clear that said 
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petition provides no basis which would warrant reconsideration of the 
Commission's action. In any event, there is no merit to KBAK's con- 
tention that the Commission should not have added Channels 17 and 39 
to Bakersfield without first disposing of the pending petitions to deinter- 
mix the market, nor to the contention that the Commission's action adding 
the said channels denies the pending deintermixture petitions without 
giving sufficient reasons therefor. Dellar and others have shown a 
willingness to construct and operate additional television facilities in 
Bakersfield without waiting for deintermixture. The Commission has 
already held in other cases that it would be clearly unwarranted to per- 
mit the public in the Bakersfield area to be deprived of the opportunity 
for needed additional local television service while consideration is given 
to long-term policy questions involving deintermixture. With respect 
to the effect of the Commission's action herein on KBAK's pending peti- 


tion for deintermixture, in view of the Commission's express disclaimer 


that it was acting on said petition 2/ it would appear that the KBAK pro- 


posal is still pending and will be acted upon at some appropriate future 
time. Moreover, KBAK has no grounds for complaint, for the Com- 
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mission fully supported its action by citing the reasons therefor, in- 
cluding the importance of providing a greater choice of local outlets and 
television programs in the Bakersfield area, without further delay. 
WHEREFORE, it is respectfully requested that the Commission 
deny the Petition for Reconsideration filed on February 5, 1958 


| 
{/ 
= See Report and Order of 1/3/58, n. 2. | 
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by Bakersfield Broadcasting Company, requesting reconsideration of 
the Commission's Report and Order of January 3, 1958, amending the 
Table of Television Assignments to add Channels 17 and 39 to Bakers- 
field. : 
Respectfully submitted ! 
LINCOLN DELLAR ! 
per Jack Blume, 2-25-58 : 
By /s/ Jack P. Blume ! 
/s/ Lauren A. Colby | 
FLY, SHUEBRUK, BLUME AND GAGUINE 


ee 


Its Attorneys 
February 17, 1958 
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MEMORANDUM OPINION AND ORDER 
By the Commission: Chairman Doerfer not participating; 
Commissioner Hyde absent. 7 
1, The Commission has before it for consideration a petition for 
reconsideration filed on February 5, 1958, by Bakersfield Broadcasting 
Company, permittee of Station KBAK-TV on Channel 29 at Bakersfield, 


California, directed to our Report and Order, released in this proceed- 


ing on January 6, 1958, amending the television Table of Assigaments 
by adding UHF Channels 17 and 39 to Bakersfield. 
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2. An opposition to Bakersfield Broadcasting’s petition was filed 
on February 19, 1958, by Lincoln Dellar, sole owner of Sacramento 
Broadcasters, Inc., licensee of Radio Stations KXOA and KXOA-FM at 
Sacramento (whose petition requesting the assignment of Channel 17 to 


Bakersfield was granted by our January 6, 1958, Report and Order herein), 


and an applicant for a new Station on Channel 17 at Bakersfield.’ 2/ 


7 


— In view of the fact that the Commission's offices were closed prior to 
5:00 P.M., on February 17, 1958, and closed on February 18, 1958, be- 
cause of the weather and snow emergency Situation, this opposition plead- 
ing was timely filed pursuant to Sections 1.12 and 1.18(b) of the Rules. 
2/ The application of Lincoln Dellar for Channel 17 at Bakersfield was 
filed on February 3, 1958 (BRCT-2465). On March 7, 1958, a second 
application for the use of Channel 17 at Bakersfield was filed by Edward 
E, Urner, Maurice St. Clair, Bryan J. Coleman, John M. Brock and 
Monroe Homer, Jr., a partnership d/b as Kern County Broadcasting 
Company (BPCT-2480). On March 10, 1958, Bakersfield Broadcasting 
Company filed a motion requesting that no action be taken on the Dellar 
application until disposition of its subject petition for reconsideration and 
its pending petitions for rule making to deintermix Bakersfield on either 
a UHF or VHF basis, filed respectively on April 9, 1957, and February 
5, 1958. An opposition to this motion was filed on March 20, 1958, by 
Lincoln Dellar. 
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3. In support of its petition for reconsideration, Bakersfield 
Broadcasting contends that the assignment of two UHF channels to 
Bakersfield further complicates the Bakersfield television situation and 
is unwarranted while the deintermixture question presented by its pend- 
ing petition to make Bakersfield all UHF and by other proposals for the 


addition of VHF assignments to Bakersfield remains aneeneived.2’ It 
urges that action be withheld on adding any UHF channels to Bakersfield 
until the Commission reaches a decision on the deintermixture question, 


and, in any event, until action is taken on its pending deintermixture 
petition. Bakersfield Broadcasting argues that with the deintermixture 
question undecided, it is unable to ascertain from the Commission's deci- 
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sion herein the underlying reasons for further intermixing UHF and VHF 


assignments at Bakersfield by adding two UHF channels; that the Com- 
mission's action produces confusion and the implication that deintermix- 
ture on a UHF basis is contemplated; and that petitioner is adversely af- 
fected by the Commission's failure to make clear its deintermixture in- 
tentions for Bakersfield. Petitioner states that since the Commission's 
decision provides no indication what assignment conditions may be ex- 
pected at Bakersfield, it cannot make a determination whether to improve 
its UHF facilities on the assumption that the area will be made all UHF 
or intermixed or whether to wait until the Commission decides whether 
VHF channels should be added to Bakersfield. Bakersfield Broadcasting 
also claims that in assigning Channels 17 and 39 to Bakersfield it would 
appear that consideration of its pending proposal to substitute Channel 

39 for Channel 10 at Bakersfield on its merits is foreclosed since 


— Bakersfield Broadcasting filed a petition for rule making on April 9, 
1957, requesting that Bakersfield be made all-UHF by deleting VHF Chan- 
nel 10 and substituting UHF Channel 39 therefor. On February 6, 1958, 
Bakersfield Broadcasting requested that its April 9, 1957, petition be 
modified to include its alternative request to substitute Channel 8 for 
Channel 29 at Bakersfield. Oppositions have been filed to both petitions, 
and no action has yet been taken on theserequests. There are also 
pending requests for rule making to deintermix Bakersfield by deleting 
VHF Cahnnel 10, filed on April 29, 1957, by O'Neill Broadcasting Com- 
pany, permittee of UHF Station KJEO at Fresno, and on June 24, 1957, 
by Coast Ventura Company, licensee of Standard Radio Station KVEN at 
Ventura, California. O'Neill requests that UHF Channel 17 be added to 
Bakersfield if UHF Channel 39 is substituted for Channel 10. , Coast 
Ventura requests that Channel 10 be shifted from Bakersfield to Ventura- 
Oxnard, or, in the alternative, that Channel 10 be shifted to Santa 
Barbara and Channel 12 be shifted from Fresno to Ventura. . Opposi- 
tions have also been filed to these petitions. Pending petitions for re- 
consideration of the Commission's March 1, 1957 Report and Order in 
the Fresno-Santa Barbara deintermixture proceeding in Docket No. 11759, 
wherein the Commission initially decided that making Fresno'all-UHF by 
shifting VHF Channel 12 from Fresno to Santa Barbara rather than to 
Bakersfield would serve the public interest, also raise the question 
whether additional VHF channels (Channels. 12, 8) should be oe to 
Bakersfield. | 

| 

| 
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in the event that its proposal to delete Channel 10 from Bakersfield is 
adopted, a substitute UHF Channel may not be available; that it is 
arbitrary and in violation of its rights to foreclose consideration of its 
specific proposal without giving reasons; and that the effects of the Com- 
mission's action are prejudicial to its position and violative of due process. 

4. In his opposition, Lincoln Dellar urges that Bakersfield Broad- 
casting has presented no facts which were not before the Commission 
when it decided that UHF Channels 17 and 39 should be added to Bakers- 
field and that no reasons have been advanced which would warrant re- 
consideration of the Commission's decision. He contends that, in any 
event, there is no merit to Bakersfield Broadcasting’s contention that 
disposition should be made of pending deintermixture petitions and pro- 
posals before adding two UHF channels to Bakersfield nor to petitioner's 
argument that the Commission's action herein, in effect, denies the pend- 
ing deintermixture petitions without giving reasons therefor. Mr. Dellar 
states that he, through his wholly-owned subsidiary corporation, Sacra- 
mento Broadcasters, Inc., and others in the rule making proceeding in- 
dicated their willingness to construct and operate additional television 
facilities in Bakersfield without waiting for a decision on the deintermix- 
ture question; that the Commission expressly disclaimed in its decision 
that it was acting on the deintermixture petitions which would appear to 
be still pending and awaiting action at some appropriate, future time; and 
that the reasons given by the Commission, including the importance of 
providing a greater choice of local outlets and television programs in the 
Bakersfield area without further delay, fully support its action. 

3. The Commission has considered the above request for reconsid- 
eration. No matters or facts are presented therein which convince us 
that we erred in our decision or which constitute a compelling reason for 
reversal of our conclusions and action. Bakersfield Broadcasting's 
principal argument -- that the status quo of television assignments should 
be maintained in Bakersfield until the deintermixture policy question 
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presented by its pending petition and other proposals is resolved -- was 
previously asserted by it in the rule making proceeding and, after full 
consideration, was rejected because of countervailing considerations. 
The interest shown by parties in the requested UHF assignments, despite 
their awareness that pending deintermixture proposals were still to be 
resolved, convinced us that the assignment of these additional frequen- 
cies to Bakersfield would provide a means for meeting the admitted need 
of the Bakersfield area for additional local outlets and service at an early 
date. Under these circumstances, we were, and still are, of the view 
that it would not be in the public interest to deprive the public in this 
area of the prospect of additional service and local outlets until such 
time as the question of deintermixture is finally resolved. Furthermore, 
as we pointed out in our decision, even if one of the proposals for deinter- 
mixture of Bakersfield should be adopted, considerable time would 


if 
i 
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undoubtedly elapse before deintermixture could be accomplished in the 
area. Two applications are now on file for one of the newly-assigned 
UHF channels, and we believe that the paramount public interest is 
better served by making these UHF channels available for use at this 
time than by maintaining the status quo until an ultimate decision is 
reached on the deintermixture proposals. | 

6. While we appreciate petitioner's desire for resolution of the 
deintermixture question, our study of channel allocations and the needs 
of Bakersfield and other areas in California has not yet reached a point 
where a decision can be made as to the over-all course of action which 
should be taken to provide greater opportunities for television growth 
and improvement in this area. When such a determination can be made, 
the deintermixture petitions involving Bakersfield will be disposed of in 
due course. We believe the reasons given in our Report and Order for 
adding UHF channels to Bakersfield at this time were sufficiently clear 
to negate any assumption that our minds are closed insofar as deinter- 
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mixture of Bakersfield is concerned, and our action will not preclude, 
prejudice or affect any action which we may deem it in the public interest 
to take with respect to the deintermixture proposals of Bakersfield 
Broadcasting and other parties. 

7. In view of the foregoing, IT IS ORDERED, That the above 
described petition for reconsideration of Bakersfield Broadcasting Com- 
pany IS DENIED. 


FEDERAL COMMUNICATIONS 
COMMISSION 


[SEAL] /s/ Mary Jane Morris 


Adopted: April 23, 1958 
Released: April 28, 1958 
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[Received April 9, 1957, FCC] 

PETITION OF BAKERSFIELD BROADCASTING 

COMPANY (KBAK-TV) TO DELETE CHANNEL 

10 FROM THE BAKERSFIELD, CALIFORNIA, 

TELEVISION ASSIGNMENTS AND TO ADD IN 

LIEU THEREOF CHANNEL 39 

1. BAKERSFIELD BROADCASTING COMPANY, Permittee of 

KBAK-TV, Channel 29, Bakersfield, California, has long and vigorous- 
ly sought to attain competitive and service equality in its community 
through assignment of a VHF channel for its use in Bakersfield, (Peti- 
tion of May 13, 1955; Comments in Docket 11532; filings in relation to 
Docket 11785 on behalf of an all VHF solution to the Bakersfield televi- 
sion problem; and Comments in Docket 11759). In these various filings, 
KBAK-TV submitted extensively documented information with respect to 
the inherent inequalities and handicaps confronting it in its endeavors to 
compete with the other Bakersfield station, KERO-TV, operating on 
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VHF Channel 10. Petitioner mentioned the losses it had suffered 
operating on KBAK-TV under these conditions since August, 1953, and 
stressed the need of Bakersfield for the competitive, compatible televi- 
sion which could only be achieved through deintermixture. Petitioner's 
exhaustively supported proposal to shift Channel 12 from Fresno to 
Bakersfield would have accomplished deintermixture in both communities 
thereby in one simple and logical step equalizing the competitive forces 
in the San Joaquin Valley. ! 

2. By its decision in Docket 11759, released March 1, 1957, the 
Commission, while deleting Channel 12 from Fresno, rejected petitioner's 
request to reassign it to Bakersfield. Since this decision leaves San 


Joaquin Valley television problems unresolved and provides Bakersfield 


no relief at all, we have searched it 

[ 142] | 
for the reasons underlying the Commission's determination to give and 
re-assign Channel 12 to Santa Barbara instead of to Bakersfield. 

3. As to comparative importance and size of communities, the 
Commission's conclusion in Paragraph 30 that Santa Barbara is signifi- 
cantly larger than Bakersfield is not supported by the record. Rather 
it is contradicted by statistical data furnished by Inland Broadcasting 
Corporation, The American Broadcasting Company, and others, as well 
as by the petitioner herein. The Commission's findings on this point 
appear to have been derived from archaic population figures and by com- 
paring unlike things. The record shows that Kern County, of which 
Bakersfield is the center, had a population of 228, 309 against a popula- 
tion for Santa Barbara County of 93, 220 according to the 1950 official 
census. This Kern County population had reached 267,600 gainst 
112, 100 for Santa Barbara County by July, 1956, anda forecast by 
William Spurr, Professor of Statistics, Graduate School of Bus iness, 
Stanford University, also in the record, shows a predicted Kern County 
population of 346,000 by 1960. The Commission's findings also mention 


' 
| 
' 
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Santa Barbara as the 157th standard metropolitan area, while giving no 
such comparative rank for Bakersfield. This is a significant omission 
Since all the data in the record of this proceeding shows the Bakersfield 
metropolitan area as being more than double that of Santa Barbara. As 
of October 10, 1956, Standard Rate and Data Service shows the Bakers- 
field area as the 75th metropolitan area in the United States, witha 
population of 284, 200 as against Santa Barbara with 115,110 and a rank 
of 160th. Furthermore, the record shows Bakersfield as a vastly more 
significant center than Santa Barbara by any kind of index, including 
retail sales, spendable income and rates of growth (Kern County's 
growth rate was 69 per cent as against 39 per cent for Santa Barbara 
County in the 1940-1950 decade). Finally on this subject, American 
Broadcasting Company showed that the use of Channel 12 at Bakersfield 
would serve 74,000 more persons than at Santa Barbara. It is thus 
clear that there is no support whatsoever for finding that Santa Barbara 
is a larger or more 
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significant center than Bakersfield. 

4. Inasmuch as Bakersfield is reliably served only by its two 
local stations, whereas Santa Barbara is served by eight VHF stations, 
the record also conclusively establishes that the need for additional serv- 
ices is much greater in Bakersfield than in Santa Barbara. 

5. We have also examined the Commission's treatment of the 
problem of assignment of Channel 12 in relation to Mexican occupancy of 
that frequency in Tia Juana. On this point, the Commission in its find- 
ings has ignored certain significant differences which in themselves . 
should have led it to assign Channel 12 to Bakersfield. Bakersfield is 
farther from Tia Juana than is Santa Barbara, and, moreover, it has 
the natural protection of an intervening mountainous path, which led to 
responsible engineering conclusions that no interference would, in fact, 
result from co-channel assignments in Bakersfield and Tia Juana. 
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Santa Barbara, on the other hand, in addition to being significantly 


closer to the station deserving protection, faces an over-water path, 
making interference between it and the Mexican station virtually certain. 
(See engineering affidavit of Robert L. Hammett and engineering evidence 
presented by American Broadcasting Company in Docket 117 59). Hence, 
it is clear that this problem afforded no proper basis for rejecting peti- 
tioner's request for assignment of Channel 12 at Bakersfield. : 

6. The Commission's rejection of a VHF solution to the Bakers- 
field problem appears also to have been partly based on a mistaken 
belief as to the availability of VHF channels. This is indicated by the 
footnote at Page 10 of its Report to the effect that Channel 8 could not be 
assigned to Bakersfield in accordance with minimum spacing require- 
ments. Both American Broadcasting Company and petitioner: have 
proven that Channel 8 could be assigned at Bakersfield under present 
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transmitter to transmitter spacings so as to insure at least three VHF 
services in that psandinntinee! Accordingly, this point provides no 
valid basis for the Commission's decision against assigning Channel 12 
to Bakersfield. | 

7. No other reason appears for the Commission's decision ex- 
cept its findings as to the suitability of the San Joaquin Valley area for 
UHF, coupled with the policy judgment in Paragraph 30 as to the desira- 
bility of deleting VHF facilities in the Valley as an aid to UHF and as a 
means of improving competitive opportunities among greater numbers of 
stations. As to the Commission's general conclusions on aiding the 
growth of television by deleting VHF stations in an area suitable for UHF, 
petitioner has, in all of its filings, not sought advantage but only equality. 
It has throughout stood ready to accept an all UHF allocation for the San 
Joaquin Valley as an equitable and technically feasible alternative solu- 
tion to the assignment problem in that area. : 
8. If the Commission's judgment as to the public interest need to 
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de-intermixthe Fresno area has validity, it is at least equally applicable 
to Bakersfield. Bakersfield is located in the level San Joaquin Valley, 
with terrain conditions identical to those involved in the Fresno situation. 
The great bulk of the population in the service areas involved reside in 
cities and towns and on farms in the Valley. With the adjacent mountains 
providing excellent transmitter sites and the Valley being void of natural 
formations impeding to UHF signals, the terrain and propagation condi- 
tions are, as the Commission found, especially well suited to UHF. As 
to competitive positions, it is obviously no easier for a UHF station in 
Bakersfield to have competitive equality against a VHF facility such as 
Channel 10 than for the Fresno UHF stations to cope with Channel 12. 
Therefore, 


7 ‘ 
s Engineering report of George Adair, June 4, 1956, attached to request 


for all VHF Bakersfield assignments. Also see American Broadcasting 
Company engineering reports, referred to in these proceedings. 
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the logical, necessary corollary to the Commission's Fresno action, 
without which that action has no solid foundation, is to delete Channel 10 
from Bakersfield. If this is not done, the reasoning of the Channel 12 
decision collapses and the decision becomes simply an arbitrary action 
guided by no reasonable principle. Accordingly, since the Commission 
has turned away from the simpler means of achieving deintermixture and 
competitive equality in the Valley advanced by KBAK-TV, consistency, 
the Commission's own stated objectives, and the public interest compel 
turning to the only. logical alternative, which is to make the Valley all 
UHF by deleting the lone VHF station now remaining therein. The tests 
for deleting that channel laid down in Docket 11532 and reviewed and re- 
stated in the decision in Docket 11759, would all be met by such an action. 

9. One or more UHF stations are in being in Bakersfield, and the 
Commission itself has found the terrain suitable for UHF, so criteria. (b) 
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and (d) are already proven. As to receiver compatibility, the Commis- 
sion's own findings (Paragraph 10), show the conversion rate for Kern 
County and other affected Valley Counties is very high, so criteria (c) is 
also met. As to (a), whether significant numbers of people would lack 
service as a result of the elimination of Channel 10, the Commission's 
findings in the Fresno case are manifestly governing here, because the 
geographical conditions are almost identical. Moreover, the attached 
engineering statement shows that according to the Commission's own 
Standards a UHF station operating at full power from thoroughly feasible 
and suitable sites could, if substituted for Channel 10, provide as good 
or better coverage to the populations involved. Furthermore, the fact 
that few persons would lose their only service if 10 were deleted is 
authoritatively supported by analogy in the engineering report on Chan- 
nel 12 deletion attached to the KBAK-TV Comments in Docket 11759, 
incorporated herein by reference, and by the Commission's own findings 
in the Report in that proceeding (Paragraph 18). It is accordingly clear 


that the step proposed herein could be achieved without significant serv- 


ice loss; to the extent | 

[146] : 
that there may be any loss, it would be more than counter -balanced by 
the improved opportunities for the existing UHF stations, as well as for 
the entry of additional UHF stations in Bakersfield and other Valley com - 
munities, This factor also supports the justification called for in 
criteria (e), which is the ultimate objective of the Commission's deinter- 
mixture actions. : 

10. UHF Channel 39 is available: for assignment to KERO-TV 

upon deletion of Channel 10, meeting all mileage separation and other re- 
quirements of the Commission Rules. Adequate and suitable sites are 
available, including the present KERO-TV location. (See attached 
engineering report). | 
11. The Commission's criteria would further be served by this 
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step inasmuch as all technical and other considerations applicable to 
assignment of Channel 12 in the Coastal area of California are equally 
applicable to the reassignment of Channel 10. Channel 10 could be 
successfully assigned and used in that area North of Los Angeles in sub- 
stantial communities now without any VHF facility. A considerable 
area is available for transmitter locations. 

WHEREFORE, BAKERSFIELD BROADCASTING COMPANY, 
Permittee of KBAK-TV, requests that Channel 10 be deleted from the 
Table of Assignments at Bakersfield, California, and be re-assigned 
for service to the Southern California Coastal area north of Los Angeles; 
that Channel 39 be assigned at Bakersfield in lieu of 10; and that Kern 
County Broadcasters, KERO-TV, be ordered to show cause why its 
license should not be modified so as to substitute Channel 39 for Chan- 
nel 10 presently assigned to it. 

Respectfully submitted, 
FN 
BAKERSFIELD BROADCASTING COMPANY 
By John P. Hearne and Lester W. Spillane, 
Its Attorneys 
/s/ Lester W. Spillane 
DATED: April 8, 1957. 
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MODIFICATION OF PETITION OF BAKERSFIELD 
BROADCASTING COMPANY TO DELETE CHANNEL 10 
FROM BAKERSFIELD SO AS TO REQUEST AS ALTER- 
NATIVE RELIEF THE ASSIGNMENT OF CHANNEL 8 
AND SSUANCE OF ORDER TO SHOW CAUSE 


1. Heretofore, on April 9, 1957, BAKERSFIELD BROADCAST- 
ING COMPANY, petitioner herein, sought to achieve deintermixture in 
the television assignments for Bakersfield by substitution of Channel 39 
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for Channel 10 (KERO-TV). This petition has now been pending more 
than nine months without any action or indication of consideration. 

2. For more than three years petitioner has urged the Com- 
mission to make Bakersfield all VHF or all UHF. These efforts have 
included exhaustively documented pleadings seeking assignment of 
Channel 12 to Bakersfield, accompanied by showing that a total of 
three VHF assignments could be made available to that community, 
thus establishing the feasibility of competitive VHF services in Bakers- 
field. When the Commission, by its Report and Order in Docket 11759, 
released March 1, 1957, declined to assign Channel 12 to Bakersfield, 
Bakersfield Broadcasting Company petitioned to make Bakersfield all 
UHF by deleting Channel 10, taking the position that the Commission's 
decision to delete Channel 12 from Fresno, required as a logical and in- 
evitable corollary the completion of deintermixture by removing the 
only VHF facility left remaining in the San Joaquin Valley. This peti- 
tion showed that only equality was being sought, petitioner being ready 


| 
and willing to accept either an all VHF or an all UHF allocation for 
Bakersfield. 2 
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3. Despite the efforts above recited, it has not been possible to 
obtain a direct policy judgment as to assignments in Bakersfield. To 
the contrary, the Commission, in its Report and Order in Docket No. 
11785 released January 6, 1958, has further confused and complicated 
the situation by determining to add two UHF channels without discernible 
regard for the vital and unsettled pending deintermixture question, or 
for the confusing and adverse effects such addition would have on peti- 
tioner and on the public of Bakersfield. A Petition for Reconsideration 
of that decision is separately and concurrently being filed. | 

4. Finding itself unable to obtain a definite policy decision with 
respect to the Bakersfield television allocations, petitioner feels com- 
pelled to take further steps to obtain some definitive settlement of ques- 


tions vital to its future and maximum development of its facility. In this 
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connection, it should be recalled that petitioner has operated its UHF 
station in competition with a VHF facility for five years, incurring 
losses in that connection and confronting the inherent inequalities known 
to the Commission to plague the UHF operator in intermixed situations. 
It has, nevertheless, operated KBAK-TV steadfastly and with an out- 
standing public record, in the confidence that the Commission would 
act to resolve these questions in a logical manner. The service record 
of KBAK-TV has been shown with extensive supporting detail in the 
pleadings filed by petitioner in Docket 11759, incorporated herein by 
reference. In view of the fruitlessness of efforts to obtain a basic dein- 
termixture decision, and of the complexities which apparently are 
causing the Commission to withhold action upon pending deintermixture 
petitions, Bakersfield Broadcasting Company is compelled to seek a 
solution to its difficulties by the means hereinafter shown. 

5. As heretofore indicated, both by petitioner herein and by the 
American Broadcasting Company in Docket 11759, Channel 8 is assign- 
able to Bakersfield. This is established beyond any doubt by the attached 
engineering statement and supporting data of Robert L. Hammett, con- 
sulting radio engineer, showing that the channel 
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may be so assigned, meeting all requirements of the Federal Com- 


munications Commission Rules. Since the Commission's Report in 
Docket 11759 indicates lack of understanding of the technical factors 
applicable to use of Channel 8 in Bakersfield, Mr. Hammett's engineer- 
ing statement is furnished in complete detail, with relation to a partic- 
ular available location, and detailed engineering conditions. This loca- 
tion permits the required separation from Channel 8 in San Diego, and 
involves no adjacent channel problems. It also provides the required 
principal city coverage. Since Channel 8 is already in use in San Diego, 
no problem of any substance is present concerning Mexico, and in this 
connection, it should further be noted that Channel 10, already in Bakers- 
field, is similarly assigned to San Diego. 
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6. This proposal involves no deletions or modifications of assign- 
ments in other places. Without any effect on any other licensees, it will 
enable KBAK-TV to improve its facility and provide a competitive service 
to KERO-TV. KBAK-TV is entitled by its record as a UHF operator, 
risking and devoting its resources to the service of the community, to 
make this improvement, which is entirely feasible technically, As men- 
tioned, KBAK-TV has stood ready to accept an all UHF Table of Assign- 
ments at Bakersfield, but since action has not been forthcoming and no 
decision on it has been reached, KBAK-TV urgently requests that either 
Channel 10 be deleted as heretofore proposed or the alternative relief 
herein sought be granted. This will provide two competitive services 
for Bakersfield, and as the Commission already knows, it is entirely 
feasible to add Channel 12 if the Commission chooses to do 80. 

8. Petitioner requests, in lieu of the lengthy proceedings al- 
ready involving it and the imminence of efforts to add UHF stations in 
Bakersfield, that action on its petition, as herein modified, be under- 
taken as expeditiously as possible. ! 
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WHEREFORE, Petitioner requests that the Commission either 
immediately issue a Notice of Proposed Rule Making deleting Channel 
10 from Bakersfield as heretofore requested, or in the alternative issue 
a Notice of Proposed Rule Making changing the channel assignments at 
Bakersfield so as to add Channel 8 thereto. Petitioner further requests 
issuance of an Order to Show Cause to Bakersfield Broadcasting Com- 
pany why its authorization should not be modified to specify operation 
on Channel 8 instead of 29 at the location shown herein. ! 
~~ Respectfully submitted, 

BAKERSFIELD BROADCASTING COMPANY 
By its Attorneys, 


Dated: February 4, 1958. HEARNE & SPILLANE, 
OF Counsel: 405 Central Tower Building, 


San Francisco 3, California 
Fisher, Wayland, Duvall & Southmayd, 
Perpetual Building, /s/ Lester W. Spillane. 


Washington, D. C. 
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BAKERSFIELD BROADCASTING COMPANY 
TELEVISION STATION KBAK-TV 
CHANNEL 8 
BAKERSFIELD, CALIFORNIA 


ENGINEERING STATEMENT OF ROBERT L. HAMMETT, 
CONSULTING RADIO ENGINEER 


I have been retained by the Bakersfield Broadcasting Company, 
licensee of Station KBAK-TV, Bakersfield, California, to make engi- 
neering studies of the feasibility of allocating Television Channel 8 to 
Bakersfield for use by Station KBAK-TV. 

EXISTING CONDITIONS 

Station KBAK-TV operates in accordance with its license, File No. 
BLCT-643, on Channel 29 with an effective radiated visual peak power 
of 12.9 dbk and an effective height above average terrain of 630 feet. 

The transmitter and studio site is located on Woody Highway, 6 miles 
north of Bakersfield and 1800 feet east of the highway. 
CHANNEL 8 CONDITIONS 

As a result of the studies made, it has been found that Channel 8 
could be allocated to Bakersfield and meet all requirements of the FCC 
Rules provided that the transmitter site of Station KBAK-TV were moved 
to a mountain-top location 25 miles east of Bakersfield, For purposes of 
illustration, complete studies of a suitable installation were made and 
are reported herewith. The antenna would have an overall height of 597 
feet above ground, an effective height of 913 feet above average terrain, 
and would radiate an effective horizontal visual peak power of 23.8 dbk. 
The transmitting antenna would employ 1.0 degree of electrical beam 
tilt, to provide a maximum effective radiated power of 25. 0 dbk in accor- 
dance with Section 3.614 of the FCC Rules. 

It would be proposed to install an RCA Type TT-25BH 25 kw trans- 
mitter and an RCA-16-section Superturnstile antenna. The rated power 
output of the visual transmitter would be established by colorimetric 
measurements made with a dummy load. The authorized visual operating 
power would be maintained within the authorized limits through the direct 
measurement of radio-frequency power by means of a calibrated reflecto- 
meter installed in the visual output transmission line. The operating 
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power output of the aural transmitter would be established and main- 


tained by the indirect method of measuring the dc input to the final aural 


power amplifier. ; 

The area within a two-mile radius of the proposed transmitter 
site is rural in character. There are no known commercial or govern- 
mental radio transmitting or receiving stations within two miles of the 
Channel 8 transmitter site. I have examined the terrain and found it 
suitable for the construction of a transmitting plant. : 

CALCULATED COVERAGE | 

In cases where the antenna height above average terrain is nega- 
tive there is no standard procedure for the calculation of coverage. An 
approximation of the coverage in the directions having negative effective 
height can be made by assuming smooth earth and an effective height 
equal to the height of the transmitting antenna above its site. ! For the 
operation considered here, the above method was used on Radials A,B, 
and C. It is expected that the coverage in these directions would depart 
somewhat from the calculated coverage, being limited or extended in 


certain regions by the terrain. In view of the sparse population in the 
| 


directions involved, no effort has been made to predict 


[159] | 
the contours more precisely. The prediction of the contours in the re- 
maining directions were made in accordance with FCC Rules, 

The minimum field intensity provided over the city of Bakersfield 
was determined in accordance with pertinent FCC Rules. Taking into 
account the pertinent vertical angle, it was found that a field of 87 dbu 
or greater would prevail over the city of Bakersfield. No special null 
fill is proposed. | 

ALLOCATION CONDITIONS | 

The proposed transmitter site of Station KBAK-TV meets all the 
spacing requirements of Section 3. 610 of the FCC Rules. Distances were 
calculated in accordance with Section 3.611. All adjacent channel stations 
are more than 70 miles distant. Listed below are the co-channel stations: 
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Coordinates Proposed Site 
36°45" 20" 190.10 mi. 
121°30' 00" 

32°50" 17" 190. 09 
117°14' 56" 

36°07" 49" 198.15 
115°09' 52" 


LIST OF FIGURES 
In carrying out the engineering studies, the following attached 
figures were prepared under my supervision: 
1) Engineering specifications of proposed operation 
2) Maps showing location of studio and transmitter sites 
3) Elevation drawing of proposed antenna system 
4) Graph showing radiation in vertical plane 
5) Maps showing terrain around transmitter 
6) Graphs showing terrain profiles 
7) Map and graph showing terrain to Bakersfield 
8) Tabulation of terrain and coverage data 
9) Map showing calculated coverage contours 
10) Aeronautical chart showing location of transmitter 
11) Aerial photographs taken March, 1957 showing proposed site 
/s/ Robert L. Hammett 
December 27, 1957 
570205 


[Received May 12, 1958, Fcc] [189] 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


In the Matter of ) 


Amendment of Section 3. 606, 


Table of Assignments, Docket Div. 
) 


Television Broadcast Stations, List G (b-c) 


(Bakersfield, California). 
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FURTHER MODIFICATION OF PETITION | 

OF BAKERSFIELD BROADCASTING COMPANY | 

FOR RULE MAKING IN BAKERSFIELD, : 
CALIFORNIA 


Comes now, Bakersfield Broadcasting Company, licensee of 
Television Station KBAK-TV, Bakersfield, California, by its attorneys, 
and respectfully files this further modification of its pending rule mak- 
ing proposals for Bakersfield, California. In a petition filed April a, 
1957, Petitioner herein sought to make Bakersfield all UHF by proposing 
the deletion of VHF Channel 10 and substituting therefor UHF Channel 
39. Then on February 6, 1958, Petitioner filed a modification of this 
proposal so as to request alternatively that Bakersfield be assigned VHF 
Channel 8, Petitioner further modifies its alternative proposal by now 
proposing the deletion of Channel 12 from Fresno, California, and its 
reassignment to Bakersfield, accompanied by an Order to Show Cause 
why Bakersfield Broadcasting Company's authorization should not be 
modified to specify operation on VHF Channel 12 instead of UHF Channel 
29. In support whereof, the following is shown: | 

1. The instant proposed modification will permit the allocation of 
three VHF channels to Bakersfield, Channels 8, 10 (KERO-TY) and 12. 
This will provide adequate allocations to Bakersfield, all in the superior 
VHF band. Alternatively, petitioner proposes to delete Channel 10, so 
as to make Bakersfield all-UHF, there being adequate UHF channels 
available for this purpose. Thus, consistent with petitioner's position 
throughout these proceedings, Bakersfield can be either all VHF or all 
UHF, with adequate assignments in either case. 

[181] , ! 

2. The instant modification to add Channel 12 to Bakersfield 
stems from the Commission's action of March 1, 1957 (Docket No. 
11759), deleting Channel 12 from Fresno and assigning it to Santa 
Barbara. The attached engineering report of Robert L. Hammett, 
consulting engineer, shows that Channel 12 can be assigned to Bakers- 


field in accordance with the Commission's rules. The present Commission 
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plan to assign Channel 12 to Santa Barbara has received objections from 
Mexico because of Santa Barbara's close proximity to the border and 
the nature of the path. The reassignment of this Channel to Bakersfield 
will avoid these objections, it is believed. 

3. The virtue of this proposal is that the Commission can pro- 
ceed with its original plan of making Fresno all-UHF--thus improving 
competitive conditions--and at the same time make Bakersfield all VHF-- 
thus improving competitive conditions and providing more service to 
Bakersfield. 

4. Itis equally a virtue of this proposal to add Channels 12 and 8 
to Bakersfield to observe that it does not conflict with presently pending 
proposals to add Channels 2, 5, 7 and 9 to Fresno, which proposals were 
made in part by O'Neill Broadcasting Company (dated January 10, 1958) 
and by McClatchey Newspapers (dated February 7,1958). From an 
engineering point of view there is no conflict. See Report of Robert L. 
Hammett. From an operating point of view there is also no conflict. 
Station KFRE-TV, now operating on Channel 12, can be given a com- 
parable facility on VHF Channel 2, or one of the others. There still 
will be four comparable VHF facilities in Fresno, which is more than 
adequate for a market such as Fresno. Certainly there is no need for 
five VHF channels in Fresno, a county whose 1950 population was only 
276,515 persons. Further, even 
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though Station KFRE-TV suffers the expense and inconvenience of 
changing channels and location, it will be receiving a superior VHF 
facility in lieu of its present Channel 12. 

9. Thus, whether the Commission decides to make Fresno all 
VHF by adding 2,5, 7 and 9, or whether Fresno is made all UHF by 
deleting 12, Bakersfield can still be allocated VHF Channels 8,10 and 12. 

6. If the Commission concludes that Bakersfield should not be 
allocated Channels 8 and 12, then there is still the alternative proposal 
of petitioner of deleting Channel 10 so as to make Bakersfield all UHF. 
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An indefensible action, however, would be to make Fresno all VHF or 
UHF, yet not change the assignment in Bakersfield, so that Bakersfield 
remains an intermixed market. If Fresno is to be either all VHF or 
all UHF then there is no basis in law or fact for not making Bakersfield 
either all VHF or all UHF. | 

7. The Commission now has a number of alternative proposals 
for significantly improving television service in the entire San Joaquin 
Valley. Fresno and Bakersfield are the key centers of population in 
this area and the allocation in these two cities should be considered 
together. Bakersfield Broadcasting Company takes the position--and the 
Commission's decision in the Fresno case appears to concede the point-- 
that intermixture of UHF and VHF in the area impairs if not destroys 
the development of effective television competition. (22 F.C. C. at 371- 
372). Though obviously petitioner has its preferences, it is willing to 
accept any alternative which will bring fair competition to the Bakers- 
field area. Such a result can occur only if the Commission will care- 
fully study the various alternatives, then select one overall plan for 
Fresno and Bakersfield that will best solve the problem of intermixture. 
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Wherefore, Petitioner requests that the Commission either delete 
Channel 10 from Bakersfield, as heretofore requested, or in. the alter- 
native add Channels 8 and 12 to Bakersfield (by deleting Channel 12 
from Fresno). In the event Channels 8 and 12 are added, it is also 
requested that an order to show cause be issued as to why Bakersfield 
Broadcasting Company's authorization should not be modified to specify 
operation on Channel 12 instead of Channel 29. 3 

Respectfully submitted, 
BAKERSFIELD BROADCASTING COMPANY 


By Its Attorneys | 
Fisher, Wayland, Duvall & Hearne & Spillane 
Southmayd 405 Central Tower 

703 Perpetual Building San Francisco 3, California 


Washington 4, D. C. /s/ Lester W. Spillane 
/s/ BenC. Fisher May 12, 1958 
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